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The late cases of Commonwealth v. Tref- 
ethen (Mass.), 31 N. E. Rep. 961, and 
Siebert v. People (Ill.), 32 N. E. Rep. 431, 
are discussed in an exceedingly inter- 
esting manner in a late number of 
the Harvard Law Review, attention being 
called particularly to the fact that they show 
a curious divergence of authority. It appears 
that in both cases the question was the same 
and the decision diametrically opposite. Both 
were indictments for murder and in both the 
defendant, to establish the defense of suicide, 
offered in evidence statements made by the 
deceased to third parties that he intended to 
kill himself. In both the lower court excluded 
the evidence and the case came up on the de- 
fendant’s exceptions. The Illinois court sus- 
tained the ruling below on the ground that to 
make such statements admissible they must 
accompany and qualify some act which would 
itself be admissible—must be part of the res 
gestw. In their decision they cite with ap- 
proval the Massachusetts case of Common- 
wealth v. Felch, 132 Mass. 22. On the other 
hand, in Commonwealth v. Trefethen, the 
Massachusetts court expressly refused to fol- 


- low its earlier decision and sent the case back 


for a new trial, laying down the rule that in 
any case where a man’s intention is provable 
his declarations, made at or about the time 
when such intention is alleged to have existed, 
are admissible. In its present form the rule of 
the Massachusetts courts is said by the Law 
Review to be a novelty, but it is foreshadowed 
in several classes of cases where intention or 
some other mental state has been in issue, 
citing Rawson v. Haigh, 9 J. B. Moore, 217; 
Waterman v. Whitney, 11 N. Y. 157; Lake 
Shore Ry. v. Herrick, 29 N. E. Rep. 1052; 
Chase v. Lowell, 151 Mass. 422; Common- 
wealth v. Cooper, 5 Allen, 495; Common- 
wealth v. Haney, 127 Mass. 455. The first 
case containing a clear and explicit state- 
ment of the rule was Mutual Ins. Co. v. Hill- 
man, 145 U. S. 285, in which to prove that a 
man left Wichita on a certain day, the Su- 
preme court allowed his letters written a 
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short time before to be put in to show that it 
had been his intention to do so. These letters 
might have been admitted as part of the res 
geste, but the opinion by Mr. Justice Gray 
proceeds on the broad ground that, ‘‘whenever 
the intention is of itself a distinct and material 
fact in the chain of circumstances, it may be 
proved by contemporaneous oral or written 
declarations of the party.’’ Cases like this 
and Commonwealth v. Trefethen, says the 
Harvard Law Review ‘‘establish an excep- 
tion to the Hearsay rule. There is a clear 
distinction between such statements as are 
here admitted, and involuntary cries or excla- 
mations, whether of pain or pleasure, the ad- 
missibility of which has long been recognized. 
These are let in because they are involuntary, 
the direct effect of physical and mental con- 
ditions whose presence they indicate, as 
smoke indicates the presence of fire. It is 
true they can, like almost all natural effects, 
be produced by art so as to mislead ; but this 
is so difficult, and so rarely done with success 
that the possibility is ignored. When, how- 
ever, words voluntarily spoken and fully sub- 
ject to the will of the speaker are admitted, 
this reasoning ceases to apply, and we are 
dealing with what the Illinois court very 
justly calls ‘mere hearsay.’ The exception, if 
justifiable is so on two grounds—first, because 
the statements are so near to the mental fact 
which they are offered to prove that the ob- 
jections to hearsay are reduced to a mini- 
mum ; and second, because facts of this class 
are so difficult of proof by any other means 
that in the interests of justice it becomes nec- 
essary to let in the evidence. 

A later Massachusetts case, Viles v. City 
of Waltham, 32 N. E. Rep. 901, suggests as 
a possible qualification of Commonwealth v. 
Trefethen, that declarations by a party to 
the suit shall not be received in his favor 
‘unless made under such circumstances 
as give them some corroboration, such 
corroboration being found, as a rule, in 
the fact that they accompany and explain acts 
which would themselves be competent evi- 
dence.’ Logically, this qualification is not nec- 
essary, for the objection to the statements as 
hearsay, being done away with, and the mod- 
ern practice allowing parties to testify in 
their own favor, it would seem that their 
declarations should be equally admissible 
with those of third parties. But to get a 
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good working rule there is much to be said 
for the suggestion, the adoption of which 
would, by removing the danger of admitting 
statements made with a deliberate purpose to 
use them as evidence, greatly diminish any 
objection to the Massachusetts doctrine. 

With or without qualification, the Massa- 
chusetts law seems better law than the Iili- 
nois, which is likely to work grave injustice in 
many cases, as it has perhaps done in Siebert 
v. People, where the accused was deprived of 
the means of proving what might in a doubt- 
ful case have appeared to the jury a material 
fact. These statements proved at least that 
the thought of suicide was present to the 
mind of the deceased shortly before his unex- 
plained and violent death.’’ 








NOTES OF RECENT DECISIONS. 


EquitTaBLeE MortGaGE—DELIVERY OF TITLE 
Deep — Priorrry—Recorp.—In Martin v. 
Bowen, 26 Atl. Rep. 823, there is an interest- 
ing and exhaustive discussion by the Court of 
Chancery of New Jersey of the question 
whether the holder of an unrecorded equit- 
able charge upon land given for a full consider- 
ation moving at the date of its creation, is en- 
titled to priority over a subsequent legal 
mortgage given to secure a prior indebtedness. 
The decision of the court was in the affirma- 
tive. The New Jersey cases upon the sub- 
ject, wherein there has been a seeming con- 
flict of opinion, were reviewed and distin- 
guished. The case of Vandoren v. Todd, 3 
N. J. Eq. 397, decided in 1836, was approved 
and followed. Currey v. Knight, 34 N. J. 
Eq. 485, and Receiver v. Spielman, 24 Atl. 
Rev. 571, were distinguished and declared 
not in conflict with the doctrine announced 
by the court. Shaw vy. Glen, 37 N. J. Eq. 
32, decided two years before Currey vy. Knight, 
supra, was declared overruled by the latter. 
Hoffin v. Lovejoy, 47 N. J. Eq. 573, was 
approved. The court stated that ‘‘the rule 
that the subsequent title to land, in order to 
prevail over a prior equitable title, must not 
only have been acquired without notice of the 
prior equity, but must be founded upon a 
consideration of value moving presently from 
the grantee, was distinctly recognized by 
Chief Justice Greer * + Allaire vy. Hartshorne, 








21 N. J. Law, 665, at bottom of page 668, 


| and again by Chancellor Zabriskie in Mingus 


v. Condit, 23 N. J. Eq. 313, at page 315, 
where he, in effect, overrules his dictum, ap- 
parently to the contrary, in Uhler v. Semple, 
20 N. J. Eq. 288, at page 293. What was 
said by Vice-Chancellor Van Fleet in Sweeney 
v. Williams, 36 N. J. Eq. 459, was based 
upon Chancellor Zabriskie’s dictum in Uhler 
v. Semple, and Chancellor Runyon’s decision 
in Traphagen v. Hand, 36 N. J. Eq. 384, 
which was not supported by the court of er- 
rors and appeals when that cause was there 
considered. And the same remark applies to 
what was said by the same learned judge in 
Butterfield v. Okie, 36 N. J. Eq. 482. I 
think that the authorities clearly hold that in 
Butterfield v. Okie the vendor’s lien would 
have prevailed against a mortgage given by 
the vendee to secure a prior debt owing by 
herself, but not against a mortgage given to 
secure money loaned and advanced at its 
date. The decision in De Witt v. Van Sickle, 
29 N. J. Eq. 209, is in line with the rule as I 
have stated it; and the language of Judge 
Van Syckel in Wheeler v. Kirtland, 24 N. J. 
Eq. 552, at page 555, speaking for the court 
of errors and appeals, is also significant: An 
equitable mortgage for a precedent debt has 
no equity superior to that of a valid subse- 
quent judgment at law. Between such con- 
testants the first perfected legal lien should 
prevail. The rule is otherwise with regard to 
bona fide purchasers or equitable mortgagees, 
where the consideration of the mortgage is 
paid at the time it is given. Equity, in the 
latter case, regards the equitable mortgagee 
as a bona fide purchaser. And this is in ac- 
cordance with the rule laid down by Prof. 
Pomeroy.”’ 





FEDERAL OrrENSE—COMBINATIONS IN RE- 
STRAINT OF TRADE.—In Dueber Watch Case 
Manuf’g Co. v. E. Howard Watch & Clock 
Co., 55 Fed. Rep. 851, the United States 
Circuit Court for the Southern District of 
New York construe the provisions of the act 
of Congress, July, 1890, declaring illegal 
combinations, contracts or conspiracies in re- 
straint of interstate trade. The holding of 
the court is that an action to recover damages 
alleged to have been caused by acts done in 
violation of the statute prohibiting monopolies 
and combinations in restraint of trade (26 




















Vou. 37 


CENTRAL LAW JOURNAL. 


163 











Stat. 209) cannot be maintained when the 
complaint fails to show that plaintiff is en- 
gaged in interstate commerce, and no such 
showing is made by an averment that plaint- 
iff is engaged in ‘‘manufacturing watch cases 
throughout all the States of the United States 


and in foreign countries,’’ and that an agree- 
ment by a number of manufacturers and 
dealers in watch cases to fix an arbitrary 
price on their goods, and not to sell the same 
to any persons buying watch cases of plaint- 
iff, is not in violation of the statute; and a 
complaint which, on the last analysis, avers 
only these facts, without averring the absorp- 
tion or the intention to absorb or control the 
entire market, or a large part thereof, states 
no cause of action. The court says: 


An examination of the complaint, in the light of then 
provisions of the act of July 2, 1890, and the decisions 
construing that act, leads to the conclusion that the 
complaint, in its present form at least, cannot be sus- 
tained. The statute makes it illegal to enter intoa 
contract or conspiracy in restraint of interstate trade 
and also to monopolize, or attempt to monopolize, or 
combine or conspire ‘with others to monopolize, such 
trade. There is no allegation in the complaint that 
the plaintiff is engaged, or has at any time, since the 
passage ofthe act, been engaged in interstate trade 
and commerce. There is an allegation that the plaint- 
iff is engaged in the business of manufacturing watch 
eases throughout all the States of the United States 
and in foreign countries. This allegation is probably 
a mistake of the pleader, but if it were true it would 
not be a compliance with the requisites of the law. A 
corporation may have an operating manufactory in 
every State of the Union and yet not be engaged in 
interstate commerce. There is no allegation that the 
defendants are, or that any of them is, or was, engaged 
in interstate trade, or that the articles made by them 
are used in such trade, or that the rights of the gen- 
eral public have been invaded, or interstate commerce 
injuriously affected by any of the acts of the defend- 
ants as described in the complaint. There is no 
allegation that the defendant absorbed or intended to 
absorb the entire trade in watch cases, or that they 
controlled the market, or any considerable part 
thereof, or that they were even a majority of the 
watch manufacturers of the United States, or that the 
prices tixed by them were more than the goods were 
worth or in any respect unfair. There is no state- 
ment that the goods made by the defendants were 
made by them exclusively, or that such goods were 
indispensable to plaintiff’s customers; non constat, 
such goods could have been furnished by the plaintiff 
or dealers other than the defendants. 

What, then, is the accusation? When analyzed it 
will be found that the illegal acts charged against the 
defendants are, first, that they agreed to maintain an 
arbitrary fixed price for their goods; second, that 
they agreed not to sell their goods to plaintiff’s cus- 
tomers; and, third, that they notfied plaintiff’s cus- 
tomers of their determination. Itis only necessary 


to examine the first and second of these allegations, 
for it is manifest that ifthe agreements made by the 
defendants were lawful it could not be 
to notify the world of their existence. 


unlawful 
Both of the 








alleged agreements were made before July 2, 1890, 
the result being that the plaintiff, before the passage 
of that act, lost its customers. The only acts of the 
defendants which by any possibility can be construed 
as a violation of the statute were the ratification ahd 
renewal of these agreements after its passage. The 
complaint alleges that but for such renewal the 
plaintiff would have regained all its old customers. 

The first question then is, does it constitute a viola- 
tion of the statute fortwo or more dealers to fix an 
arbitrary price for their goods? No authority has 
gone to the extent of holding that such a transaction, 
in the absence of other facts, is illegal. 

The second question is: Is it an illegal act, within 
the provisions of the law in question, for two or more 
traders to agree among themselves that they will not 
deal with those who prefer to purchase the goods of 
another designated trader in the same business? 
Many perfectly legitimate reasons might be suggested 
for such an agreement. It is nota combination to 
monopolize; at least there is no statement of facts 


tending to show that it produceda monopoly in the 
present case. Indeed, it would seem that it must 
have had a contrary effect. There was surely nothing 
to prevent the plaintiff from supplying its customers 
with those things which the defendants declined to 
sell them, and thus enlarge its trade and stimulate 
competition. The plaintiff was perfectly free to engage 
in every branch of the watchmaking business. So 
were all others. The plaintiff’s customers were free 
to purchase of the plaintiff, of the defendants, or of 
any other manufacturer. The contract.of 1887 was 
not one in restraint of trade within any of the defini- 
tions or authorities which have been examined, and 
it is thought that the defendants’ acts are not reached 
by any section of the law in question. The eonstruc- 
tion contended for by the plaintiff would render each 
of the defendants liable to an indictment not only, 
but would make unlawful almost every combination 
by which trade and commerce seek to extend their 
influence and enlarge their profits. It would extend 
toevery agreement where A and B agree that they 
will not sell goods to those who buy of C. It would 
strike at all agreements by which honest enterprise 
attempts to protect itself against ruinous and dishon- 
est competition. 

Itis thought that these views are in conformity 
with the decisions of the courts construing the act of 
1890. Jn re Greene, 52 Fed. Rep. 104; U.S. v. Nelson, 
Id. 646; U. S. vy. Trans-Missouri Freight Ass’n, 58 Fed. 
Rep. 440; Jn re Corning, 51 Fed. Rep. 205; In re 
Terrell, 7d. 213. The demurrer is sustained. 





Courts—JURISDICTIONAL AmouNT—FicTI- 
tious Crepits.—The case of Burke v. Adone, 
22S. W. Rep. 824, decided by the Court of 
Civil Appeals of Texas, shows the futility of a 
practice occasionally resorted by attorneys 
in order to bring an amount sued for within 
the jurisdiction of the court. It was there 
held that where the amount claimed to be 
due on a suit on a note, with ten per cent. 
attorney’s fee, as provided by the note, is 
beyond the jurisdiction of the court, plaint- 
iff cannot, while setting up a claim for the 
attorney’s fee, reduce it in amount to bring 








164 | -CENTRAL LAW JOURNAL. | No. 9 








the action within the jurisdiction of the court. 
The court said: 


It will be seen*that appellees did not abandon the 
vhole of the claim for attorney’s fee but only so 
much of it as made their demand exceed $1,000; and 
the question presented is whether or not the real 
cause of action could be thus reduced, without the 
consent of the defendants, so as to bring the amount 
in controversy within the jurisdiction. It may be true 
that the claim for the attorney’s fee was so distinct 
from the debt that the plaintiffs might have wholly 
abandoned it, and have thus obtained a standing in 
court upon a cause of action which the court had 
power to adjudicate. But this was not done. The 
effort was to abandon a part of that demand, and 
recover the remainder. Upon principle it would 
seem that this was not permissible. The cause of 
action upon the note was entire, and was a liquidated 
demand, as was the stipulated fee. What court had 
the power to hear and adjudicate it was determined 
by law. The right to have the cause passed upon in 
that forum belonged to defendants, as well as to the 
plaintiffs, and the arbitrary action of neither could 
deprive the other of its enjoyment. There are au- 
thorities which hold that a creditor may enter a 
fictitious credit on his claim in order to bring it within 
the jurisdiction of an inferior tribunal; but none of 
them, so far as we have examined, have given reasons 
which are satisfactory. It is generally assumed that 
the indebtedness exists as claimed, and that the 
debtor has no interest in objecting to a reduction of 
it, and therefore no right to complain of the attempt 
thus to confer jurisdiction. But this is a begging of 
the question. The very thing to be adjudicated is 
the question whether or not there is an indebtedness, 
and this question both parties are entitled to have 
determined by the tribunal to which the law has 
given jurisdiction over the cause of action. In cases 
of liquidated demands, which constitute entire causes 
of action, we can discover nosound principle which 
would clothe the plaintiff with such a power as is 
claimed. When unliquidated damages are sued for 
there is no way in which the amount of the subject- 
matter in controversy is to be determined, in advance 
of a trial, except by the allegations made by the 
plaintiff; and this, of necessity, puts,it in his power to 
determine the question of jurisdiction. Even here, 
however, he will not be permitted to practice a fraud 
on the jurisdiction, if the issue be properly made. 
When the amount to which the plaintiff appears, from 
his allegations, to be entitled, is a fixed sum, and is 
beyond that which the law has empowered the court 
to adjudicate, the plaintiff should not be permitted 
to enter a fictitious credit for the avowed purpose of 
giving jurisdiction. The authorities which recognize 
such right, as far as we have examined, are Wright v. 
Smith, 76 Ill. 216; Raymond vy. Strobel, 24 Ill. 113; 
Hempler v. Schneider, 17 Mo. 258; Denny v. Eckel- 
kamp, 30 Mo. 140; Hapgood v. Doherty, 8 Gray, 373; 
Wilson v. Insurance Co. (Iowa), 37 N. W. Rep. 162. 
Contra: Bent v. Graves, 15 Amer. Dec. 632; Simpson 
v. MeMillion, 1 Nott & McC. 192; St. Armund v. Gerry, 
2 Nott & McC. 487; Peter v. Schlosser, 81 Pa. St. 439; 
Cox vy. Stanton, 58 Ga. 406; James v. Stokes, 77 Va. 225. 

The question whether or not the plaiatiff, before 
suing, could enter a fictitious credit, merely to bring 
his case within the jurisdiction, was referred to in 
Mabry v. Little, 19 Tex. 339, where Judge Wheeler 
said: “Itis at least questionable whether it can be 
done.” The point was left undecided, as the case 





Tex. 188, the question was again referred to, and it 
was said.that the right to thus abandon a part of the 
debt before suit existed. In Odle v. Frost, 59 Tex. 
687, the case last cited was referred to without com- 
ment. In all of these cases it was sought to attack 
the judgment collaterally, the objection to the pro- 
ceeding not having been taken in the original suit 
and it was held that such an attack could not be sus- 
tained. We would not be understood as disturbing 
or questioning the conclusions thus reached. In such 
cases the court is not without jurisdiction over the 
subject-matter, in such sense as to render its judg- 
ment void, for, the amount sued for and adjudged 
not exceeding the limit of the jurisdiction fixed by 
law, all the question as to whether the cause of action 
was as alleged is concluded by the judgment. But 
when the objection is made in the original suit, by the 
defendant, asserting his right to have his cause heard 
in the proper forum, and when it appears that a cause 
of action for a fixed and liquidated sum has been re- 
duced in order to confer jurisdiction, the right of the 
defendant to have his cause tried in the forum estab- 
lished by law should be respected. Here, on the face 
of the pleadings, it confessedly appears that, after the 
defendants had entered their exceptions and plea to 
the jurisdiction, the plaintiffs, for no reason but to 
reduce their cause of action so as to meet the objection, 
undertook to divide ademand which was an entirety, 
They should not have been allowed to do so. We do 
not mean to hold that a plaintiff may not amend so 
as to bring his case within the jurisdiction of the 
court when his cause of action, as then set up, is in 
fact such as the court has the power to adjudicate. 
Such a case is not presented where his own allega- 
tions show that the subject-matter of the controversy 
is beyond the power of the court, and he seeks to 
change it into a fictitious one within such power. 
Appellees were not bound to claim the 10 per cent. 
attorneys’ fees, and had they not, in their pleadings, 
set up that cause of action, the court would of had ju- 
risdiction. Having set it up, they could, perhaps, 
have abandoned it, as it was distinct and severable 
from the principal of the note; but they could not, 
while setting it up, reduce its amount, for the pur- 
pose of conferring jurisdiction. Reversed and dis- 
missed. 





Trust Company—PLEDGE OF STOCK—LOAN 
—Norice To Casnier.—In Birmingham Trust 
& Say. Co. v. Louisiana Nat. Bank decided 
by the Supreme Court of Alabama, the com- 
plainant bank made a loan to a citizen of the 
same city as defendant trust company on a 
pledge stock of the latter. The cashier of 
defendant attested the transfer of the certifi- 
cates of stock, and they were forwarded to 
complainant in an envelope bearing the stamp 
of the company. At the same time the trust 
company, through its cashier, drew on the 
broker, who was in the same city as complain- 
ant, for the proceeds of the loan, remitting 
the draft to complainant for collection, with 
instructions to collect and deposit to the 
credit of the trust company in another bank, 


turned on other questions. In Fuller y. Sparks, 39 | Which was done. The borrower was at the 
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same time credited with the draft, and debited 
on the books of the trust company with 
charges on account thereof. The corres- 
pondence which complainant had with defend- 
ant’s cashier was with him in his official ca- 
pacity and not as an individual. It was held 
that defendant was affected with its cashier’s 
knowledge of the loan made by complainant, 
so that it could not claim a lien on the 
pledged stock for advances afterwards made 
byit to the ownerthereof. Stone, C. J., says: 


The controlling, if not the sole, inquiry in this case 
is whether the Birmingham Trust & Savings Company 
has a lien on the shares of its capital stock, the sub- 
ject-matter of controversy, to secure the payment of 
the debts contracted with it by the Boddie, the origi- 
nal holder and owner of the stock. The certificates 
were issued to him, and he remains registered as 
owner and holder on the books of the company. The 
question is, will the asserted lien prevail over his prior 
pledge of the stock to the appellee, to secure the pay- 
ment of a debt contracted on the faith of the pledge? 
The common law regards shares of stock in private 
corporations as personal property, capable of aliena- 
tion or descent in any of the modes by which that 
species of property may be transferred. Thus regard- 
ing such shares, a lien or equity in favor of the corpo- 
ration to charge them with a debt due from the share- 
holder would not be implied. Where the rights of 
third persons, accruing by purchase, or pledge from 
the shareholders, accrue, the recognition of such lien 
or equity would find no sanction in the rules of the 
common law. It discountenances all secret liens or 
trusts, as tending to fraud, to the embarrassment of 
trade, and to insecurity in the safe and speedy trans- 
fer of property. 1Jones, Liens, § 375; Ang. & A. 
Corp. § 355; Cook, Stocks. & 8. § 521. There is, how- 
ever, much of equity and justice in such a lien, grow- 
ing out of the relations which exist between the cor- 
poration and its shareholders, and it has become a 
very general legislative policy to confer it either by a 
general law, applicable to all corporations, or by a 
provision inthe charters of particular corporations. 
As between the shareholder and the corporation, and 
all others than bona Jide purchases without notice, a 
by-law or rule of the corporation may very naturally 
and reasonably create such lien. This proposition is 
supported by the weight of judicial authority. Cook, 
Stocks. & S. §{552; Cunningham v. Insurance & Trust 
Co., 4 Ala, 652. The statutes declare: ‘‘Shares or inter- 
ests in the stock of private corporations are personal 
property, transferable on the books of the corpora- 
tion in such manner as is required by the by-laws or 
by the rules and regulations of the corporation.” It 
is made the duty of every private corporation to re- 
quire transfers of its stock to be made or registered 
on its books, and all transfers, hypothecations, mort- 
gages, or other liens of and on the stock, if not so 
made or registered, are invalid as to bona jide credit- 
ors, or subsequent purchasers without notice. The 
stock is the subject of levy and sale under attachment 
or execution, as is other personal property; and on 
the stock the corporation has a lien for any debt or 
liability incurred to it by the shareholder, before no- 
tive of a transfer, or of a levy thereon. Code, §§ 1669- 
1674. So far as the statute declares the shares per- 
sonal property, it is simply affirmative of the com- 
mon law. Ang. & A. Corp. § 557. The requirement 











that a transfer of them must be made or registered on 
the books of the corporation does not prohibit a 
transfer in other modes, or render a transfer other- 
wise made absolutely invalid. It is invalid only as to 
the particular parties mentioned in the statute. A 
transfer not made or registered on the books of the 
corporation may not pass the legal title. But it is 
not intended to establish a rule applicable only to this 
particular species of property, prohibiting the crea- 
tion therein of equities binding the legal title, or re- 
quiring that at all times the legal and equitable title 
must be united in the same person. When such 
equities are created, the corporation is bound to re- 
gard them from the time it receives notice of their ex- 
istence. Duke v. Navigation Co. 10 Ala. 82; Planters’ 
& M. Mutual Ins. Co. v. Selma Savings Bank, 63 Ala. 
585; Campbell v. Iron Co., 83 Ala. 351, 3 South. Rep. 
369; Bank v. Hartwell, 84 Ala. 379, 4 South. Rep. 156; 
Winter v. Gas-Light Co., 89 Ala. 544, 7 South. Rep. 
773. Itis the protection of bona Jide creditors, and of 
subsequent purchasers, the statute contemplates, and 
the protection of these only in the event there is want 
of notice of a prior transfer, hypothecation, mortgage, 
or lien. The lien which the corporation can assert 
and enforce against a prior transfer of the stock, 
though the transfer may create only an equity, binds 
the legal title of the shareholder, by the very terms of 
the statute. Like the protection extended to bona 
Jide creditors or subsequent purchasers, it is depend- 
ent on a want of notice of the transfer, if the debts or 
liabilities were incurred by the shareholder. The 
lien, being created by statute, is limited in operation 
and extent by the terms of the statute, and can arise 
and be enforced only in the event and under the facts 
provided for in the statute. If there is a levy on the 
stock, or a transfer of it, subsequent to the incurring 
of a debt or liability to the corporation by the share- 
holder, the levy or transfer is subordinate to the cor- 
poration’s lien. But if the debt or liability does not 
precede the levy or transfer, the lien is subordinate, 
and must yield, unless the corporation dealt with the 
shareholder without knowledge or notice. Having 
knowledge or notice, in fair dealing the corporation 
could not extend credit to the shareholder, relying 
upon the lien to displace whatever of right the levy 
or transfer may have conferred. 

The pledge to the appellee preceded in point of 
time the exclusion of credit to Boddie, and the crea- 
tion of the debts for the security and payment of 
which the trust and savings company now attempts 
to assert a statutory lien on the stock. The material 
inquiry is, therefore, whether the company at and 
prior to the creation of the debts is chargeable with 
notice of the pledge. The fact is undisputed that 
Hudson, the cashier of the company, at the time of 
the pledge, had knowledge and notice of it, and was 
in fact an active participator and agent in the crea- 
tion of the debt it was intended to secure; and the 
fact is undisputed that all the correspondence and in- 
tercourse the appellees had with him were had in his 
official capacity and relation as cashier, and were not 
had with him in his private, individual capacity. Nor 
can it be disputed that all the correspondence, in- 
tercourse and dealings were in accordance with the 
general usage, practice, and course of business of 
banking institutions, and within the general ap- 
parent line of duty and authority of the cashier of 
such institution. He is the executive officer, held out 


tothe public as having authority to act according to 
the general usage, practice, and course of business 
of such institutions; and his acts and dealings within 
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the scope of such usage, practice, and course of busi- 
ness bind the corporation in favor of those dealing 
with him, not having other knowledge. Notice re- 
ceived, or knowledge acquired by him, while engaged 
in the transaction of business according to such usage 
and practice, is substantially notice to and the knowl- 
edge of the corporation. Everett vy. U. S.,6 Port. 
(Ala.) 166; Bank v. Steel, 10 Ala. 915; Merchants’ 
Bank v. State Bank, 10 Wall. 650; Case v. Bank, 
100 U. S. 454. The general rule, applicable alike 
to individuals .and to corporations, is that the 
knowledge acquired, or the notice received by 
an agent, which will affect and bind the §principal, 
must have been acquired or received by the agent 
doing some act within the line of his duty and au- 
thority. Whether, as between Boddie and the trust 
company, the transaction in which Hudson was en- 
gaged was the negotiation of the loan from the ap- 
pellee to Boddie, or the collection for Boddie of the 
proceeds of the loan, is not material. It may or may 
not be within the usual scope of the business ofa 
banking institution to negotiate loans. The negotia- 
tions of loans is, however, a function and power ex- 
pressly conferred by the charter on the trust and 
savings company. The power existing, the negotia- 
tion becomes business of the company which may 
be transacted as other ordinary business is transacted. 
It falls within the line of duty and authority in- 
trusted to the cashier as the executive officer to whom 
the management and transaction of the ordinary busi- 
ness of the company is intruste1. 1 Mor. Priv. Corp. 
§ 359, et seq.; 2 Amer. & Eng. Enc. Law, p. 118. 
There is no other officer of whom the public at large 
would so readily expect the exercise of such function 
and power; no other with whom it would so con- 
fidently deal in reference toits exercise. Whether 
there was a by-law ora resolution of the board of di- 
rectors expressly imposing the duty or delegating the 
authority, in the absence of knowledge or notice 
thereof, is not a matter of importance when the rights 
and dealings of third persons are involved. Whoever 
deals with an agent or officer of acorporation within the 
scope of the apparent powers of such agent or officer, 
is not affected by the secret instructions of the corpo- 
ration, or the secret limitations which may have been 
placed upon his power. 2 Mor. Priv. § 593, et seq. Nor is 
it important whether it be true or not true that in no 
other instance than this did Hudson ever negotiate a 
loan. If the negotiation of loans was within the scope 
of his authority and duty as cashier under the usages, 
practice, and course of business of banking institu- 
tions, it was the right of the appellee to rely on this 
apparent authority in dealing with him in his official 
capacity. If, in his capacity of cashier, Hudson ne- 
gotiated or aided in negotiating the loan for Boddie, 
and in the course of the negotiation acquired know]l- 
edge and received notice of the pledge, that knowl- 
edge was also acquired, and the notice also received, 
in the course of the collection for Boddie of the pro- 
ceeds of the loan, and it cannot be doubted that in 
making the collection he acted wholly for the com- 
pany, and within the line of his duty and authority. 
There are but few functions of a banking institution 
more frequently exercised than that of making eollec- 
tions, especially at places distant from the locality of 
the bank. The collection of necessity is made through 
the medium of correspondence, and the conduct of its 
correspondence is surely, according to the usages and 
practice of banking institutions, within the line of the 
duty and authority of the cashier. 





BOYCOTTING. 





The labor troubles, that have disturbed 
this country so much of recent years, gave 
rise to a new method of industrial warfare— 
the so-called boycott. This invention has 
presented some novel and perplexing legal 
questions to the courts, and it is my purpose 
to present the law on the subject as far as it 
has been developed. The recent decisions 
of the federal judges, Tafts and Ricks,in the 
Ann Arbor cases,! of Judge Billings,’ of 
Judge Speer,’ will not be discussed because 
they turn entirely on the meaning and scope 
of the interstate commerce law and other 
statutes of the United States. The word boy- 
cott is so universally understood that it is 
scarcely necessary to define it. It might be 
defined as a concerted attempt on the part of 
two or more persons to compel another to do 
some act against his will, by refusing to have, 
and preventing, or attempting to prevent, 
others from having any business relations 
with him. Such a definition is perhaps faulty ; 
for in this form of conspiracy, as well as 
most others, it is exceedingly difficult to 
frame a definition which will fit all cases. 
To show how the law on this subject has de- 
veloped within a few years, the date of each 
case cited will be given. 

When Indictable as a Conspiracy.—In Com. 
v. Hunt,* the indictment charged defendants 
with forming a society and agreeing not to 
work for any person who should employ any 
one not a member of such society, after no- 
tice given him to discharge such workmen. 
The indictment was construed with common 
law severity and no presumptions were in- 
dulged in its favor. The court, Chief Jus- 
tice Shaw giving the opinion, held that the 
indictment revealed no agreement on the part 
of the workmen to violate any contract of 
service, but simply an agreement not to work 
for any man who should employ a workman 
after a notice from them to discharge him; 
that the indictment disclosed no unlawful 
purpose in such agreement. Atp. 131, he 
says: ‘‘If a large number of men, engaged 
for a certain time, should combine together, it 
would present a very different question. Sup- 
pose a farmer, employing a large number of 


1 54 Fed. Rep. 730. 

2 54 Fed. Rep. 994. 

8 (Not yet reported). See 36 Cent. L. J. 431. 
44 Met. (Mass.) 112 (1842). 
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men engaged for the year, at fair monthly 
wages, and suppose that just at the moment his 
crops were ready to harvest they should all 
combine to quit his service, unless he would 
advance their wages, at a time when other 
laborers could not be obtained. It would 
surely be a conspiracy to do an unlawful act, 
though of such a character that, if done by 
an individual, it would lay the foundation of 
a civil action only, and not of a criminal con- 
spiracy.’’ Again, at p. 134, the court says: 
‘The legality of such an association will de- 
pend on the means to be used for its accom- 
plishment. If it is to be carried into effect by 
fair or honorable means, it is, to say the least, 
innocent; if by falsehood or force, it may be 
stamped with the character of conspiracy.’’ 
In State v. Donaldson,’ defendants were 
charged with combining to compel their em- 
ployer to discharge certain of their fellow em- 
ployees, by threatening to quit his employ- 
ment in a body if their demand was not com- 
plied with. It does not appear that any 
contract of service was broken. At p. 652, 
Beasley, C. J., says: ‘‘It appears to me that 
it is not to be denied that the alleged aim of 
this combination was unlawful; the effect 
was to dictate to this employer whom he 
should discharge from his employ. This was 
an unwarrantable interference with the con- 
duct of his business, and it seems impossible 
that such acts should not be in their usual ef- 
fects highly injurious. How far is this mode 
of dictation to be held lawful? If the manu- 
facturer can be compelled in this way to dis- 
charge two or more hands, he can by similar 
means be coerced to retain such workmen as 
the conspirators may choose to designate. 
So his customers may be proscribed, and his 
business in other respects controlled. I can- 
not regard such a course of conduct as lawful. 
It is no answer to the above considerations to 
say that the employer is not compelled to sub- 
mit to the demand of his employees ; that the 
penalty of refusal is simply that they will 
leave his service. There is this coercion; the 
men agree to leave simultaneously, in large 
numbers and by preconcerted action. We 
cannot close our eyes to the fact that the 
threat of workmen to quit the manufacturer 
under these circumstances is equivalent to a 
threat that unless he yield to their unjustifi- 
able demand they will derange his business, 


5 3 Vroom (N.J.), 151; 90 Am. Dec. 649 (1867). 























































and thus cast a heavy loss on him.’’ This 
case, in holding that a mere agreement of 
employees to simultaneously quit their em- 
ployment, even where they violate no contract 
of service, is a crimjnal conspiracy, goes far 
beyond the other authorities. It is in direct 
conflict with the opinion of Chief Justice 
Shaw quoted above. And it will be found 
that, in all the other cases where it was 
held an indictment for conspiracy would 
lie, that the workmen not only quit work, but 
tried to make others quit or attempted to 
drive away business from their employer. 
Nor does this decision find sanction in the 
recent Ann Arbor cages. In those cases the 
court held that railroad engineers assumed, 
in their contract of hiring, the duties of com- 
mon carriers ; that though they might leave 
at the termination of their contract they could y 
not leave in such a way as to paralyze the 
commerce of the country. To hold such a 
doctrine the law would rob labor of its only 
defense from the oppression of corporate 
power. It is a shameful mockery for a court 
of last resort to pompously inform workmen, 
that they may not, to enforce their demands, 
leave a man’s employment in a body, even 
where they violate no contract of service, but 
that they may leave one by one. In State v. 
Glidden,*® the indictment charged defendants, 
as a member of alarge labor organization, with 
threatening a publishing compary, that unless 
it discharged certain men they would injure 
its business by getting all the members of 
this organization and their friends to with- 
draw their patronage from it; that 
they would injure the business of any one 
who patronized it; that they would 
continue until the company yielded to their 
demands and paid them a fine. The court 
held the case covered by a statute of that 
State, and then went on to show that an in- 
dictment would lie at common law. In Crump 
v. Com.,’ the court held upon a state of facts 
almost identical with those of State v. Glid-- 
den, that an indictment would lie. The 
opinion contains an exhaustive review of the 
authorities. 

As a Ground for a Civil Action.—In Carew 
v. Rutherford,’ defendants, as officers of a 
labor organization, caused some of plaintiff’s 


6 8 Atl. Rep. 890 (Conn.) 1887. 
710 Am. St. Rep. (Va.) 895 (1890.) 
8 106 Mass. 2 (1870); 8 Am. Rep. 287. 
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men to leave him, on his refusal to pay de- 
fendants a fine imposed by them. The court 
decided the case on common law principles 
and went back to old English cases for anal- 
ogies. It held the action would lie, and at 
p. 13, says: ‘‘It isa species of annoyance 
and extortion which the common law never 
tolerated. This principle does not interfere 
with the freedom of business, but protects it. 
Every man has aright to determine what 
branch of business he will pursue, and to 
make his contracts with whom he pleases, 
and on the best terms he can. He may 
change from one occupation to another, and 
pursue as many different occupations as he 
pleases, and competition in business is law- 
ful. He may refuse to deal with any man or 
class of men. And it is no crime for any 
number of persons, without an _ unlaw- 
ful object in view, to associate themselves 
together and agree that they will not work 
for or deal with certain men or classes of 
men, or work under a certain price, or with- 
out certain conditions. * * * Freedom 
is the policy of this country. But freedom 
does not imply a right in one person, either 
alone or in combination with others, to dis- 
turb or annoy another, either directly or in- 
directly, in his lawful business or ccecupation, 
or to threaten him with annoyance or injury, 
for the sake of compelling him to buy the 
peace.’’ In Walker v. Cronin,’ plaintiff sued 
defendants for inducing many of his employ- 
ees to leave him. The court held that while 
one person may do a lawful act, resulting in 
injury to another, from any motive, whim or 
malice, he may not, actuated by such whim 
or malice persuade or induce others to do 
such an act. In Mogul Steamship Co. v. 
McGregor,” plaintiff alleged that defendants 
—a number of steamship companies, had sent 
circulars to shippers of tea from China to 
Europe, that they would refuse to carry their 
teas unless the shippers would refrain from 
shipping any of their product by plaintiff’s 
line. Coleridge, J., declared that if these 
acts were done to ruin plaintiff’s business, 
and not in honest competition, not only a 
civil action would lie, but an indictment as 
well. In Old Dominion 8. 8. Co. v. Me- 
Kenna," plaintiff accused defendants, mem- 


9 107 Mass. 555 (1871). : 
10 21 Q. B. D. 544, 22 Cent. J.. J. 303 (1885). 
11 80 Fed. Rep. 49 (1887). 





bers of a longshoreman’s association, of pro- 
curing its employees to leave in a body, and 
of injuring its business by deterring merchants 
from shipping over its lines by means of 
threats and intimidations. The court held that 
a clear case of boycott was shown and defend- 
ants were liable. In Van Horn v. Van Horn,” 
plaintiff sued defendants for attempting to 
ruin her in her business by inducing whole- 
sale houses not to sell her goods. This was 
held actionable. In Delz v. Winfree," plaint- 
iff, a butcher, accused defendants, who con- 
trolled the cattle market, of trying to ruin 
him by refusing to sell him any cattle. The 
court, on the authority of Walker v. Cronin 
(supra), held that an action would lie. The 
case of Payne v. Western Ry.,'! presents a 
somewhat different question than the preced- 
ing authorities. Plaintiff’s store was located 
in Chattanooga and depended for its business 
on the trade of defendant’s employees. De- 
fendant ordered its men to do no more trad- 
ing with plaintiff. Plaintiff alleged that this 
was done maliciously and that his business 
was ruined. On demurrer it was held no ac- 
tion would lie. The court held that the de- 
fendant had the right to discharge its em- 
ployees for any cause, good or bad; that for 
such discharge or breach of contract it was 
liable only to its employees, not to the plaint- 
iff; that, as it was doing a-lawful act in so 
discharging its employees, the motives which 
prompted such lawful act were immaterial. 
Two judges out of five gave a vigorous dis- 
senting opinion. The court relied much on 
the case of Heywood vy. Tillson.” In that 
case a contractor ordered his men not to rent 
a certain house on pain of discharge and it 
was held no action would lie. These cases 
seem to be in conflict with the doctrine of the 
Massachusetts court in Cronin v. Walker, 
that while one person may do a lawful act, 
resulting in injury to another, from any mo- 
tive, whim or malice, he may not, actuated 
by such whim or malice, persuade or induce 
others to do such act. But whether we agree 
with these cases or not, we can readily see 
that they differ from the other cases discussed 
under this head, in that they involve the right 
of a master to discharge his servants. The 


12 20 Atl. Rep. 485 (N. J.) 1890. 
13168. W. Rep (Tex.) 111 (1891). 
14 13 Lea (Tenn.), 507 (1884). 

15 75 Maine, 225, 46 Am. Rep. 373. 
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contrary rule is laid down in the recent case 
of International, etc. Ry. v. Greenwood." 

When Injunction will Issue.—In Sherry v. 
Perkins,'” defendant ordered a strike of 
plaintiff’s employees, and had a banner dis- 
playedin front of his place of business bearing 
the words: ‘‘Lasters are requested to keep 
away from P. P. Sherrys. Per Order L. P. 
A.’’ Held, an injunction would issue to re- 
strain the continuance of such act. The court 
cites many cases, among others thatof Spri. g- 
head Co. v. Riley,’* which is almost identical. 
In Casey v. Typographical Union,” plaintiff 
the proprietur of a newspaper, asked an in- 
junction to restrain the defendants from boy- 
cotting his paper. Plaintiff had refused to 
employ all union men in his office, and on his 
refusal the union men had induced advertisers 
and subscribers to refrain from patronizing 
him. The conrt granted the writ, and in its 
opinion points out the difference between 
honest competition and an organized attempt 
to destroy the business of another. Many 
cases are cited in the opinion. 

Cases of Contempt.—In United States v. 
Kane,” Judge Brewer discusses and clears 
up the vexed question—what constitutes 
threats in these cases. In this case defend- 
ants—strikers—were cited for contempt in 
interfering with the operation of a railroad 
which was in the hands of a receiver. At p. 
750, he says: ‘‘But supposing—and I will 
take the illustration I partially suggested 
yesterday, supposing one (laborer) is dis- 
charged and the other wants to stay, is satis- 
fied with the employment; and the one that 
leaves goes around to a number of friends 
and gathers them, and they come around, a 
large party of them, as I suggested yester- 
day, a party with revolvers and muskets, 
and the one that leaves comes to the one that 
wants to stay and saystohim: ‘Now, my 
friends are here ; you had better leave; I re- 
quest you to leave;’ the man looks at the 
party that is standing there; there is nothing 
but a simple request—that is, so far as the 
language which is used; there is no threat; 
but it s a request backed by a demonstra- 
tion of force, a demonstration intended to 
intimidate; calculated to intimidate, and the 

16 21S. W. Rep. 559 (Tex.) 1893. 

7 147 Mass. 212 (1888). 

18 L. R. 6 Eq. 551. 


18 45 Fed. Rep. 135 (1890). 
20 23 Fed. Rep. 748. 





man says: ‘Well, I would like to stay, I am 
willing to work here, yet there are two many 
men here, there is too much of a demonstra- 
tion ; I am afraid to stay.’ Now, the common 
sense of every man tells him that this is not a 
mere request—tells him that while the 
language used may be very polite and 
be merely in the form of a request, yet it 
is accompanied with that backing of force in- 
tended as a demonstration and calculated to 
make an impression ; and that man leaves be- 
cause he really is intimidated. If I take an- 
other illustration I will make it even more 
plain. Supposing half a dozen men stop a 
coach, with revolvers in their hands, and one 
man asks the passengers politely to step out 
and pass over their valuables; and they step 
out and pass over their valuables; and sup- 
posing those men should be put on trial be- 
fore any court for robbery, would you not 
despise a judge who would say, ‘why there 
was no violence, there were not threats, there 
was simply a request to these passengers to 
hand over their valuables, and they handed 
them over ; it was simply a request and a loan 
of their valuables.’’’ In the case of In re 
Wabash,” the Wabash was in the hands of a 
receiver. Its employees struck. Certain of- 
ficers of the strikers issued notices of which 
the following is a sample: ‘‘Mr. You 
are requested to stay away from the shops 
until the present difficulty is settled. Your 
compliance with this will command the pro- 
tection of the Wabash employees. But in no 
case are you to consider this an jntimidation.’’ 
Held, under the circumstances to be a threat 
and that defendants were guilty of a con- 
tempt. In the case of Jn re Doolittle,” under 
a state of facts, much the same as that of 
United States v. Kane (supra), Brewer, J., 
in answer to a query of counsel, said, that 
the mere act of striking was not in itself un- 
lawful. It is evident, from his remarks 1n these 
cases, that he does not agree with the New 
Jersey case of State v. Donaldson (supra), 
that a mere agreement of employees to quit 
work in a body at the termination of their 
contract of service, or in other words—‘‘a 
strike’’—is a criminal conspiracy.” 
Cuartes A. Dickson. Madison, Wis. 


21 24 Fed. Rep. 217 (1885). 

22 23 Fed. Rep. 546 (1885). 

2% See International & G. N. Ry. Co. v. Greenwood, 
21S. W. Rep. 559; 36 Cent. L. J. 368, where the ques- 
tion was as to the validity of a boycott by employers 
against employees. 
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BILL OF DISCOVERY—WHEN LIES. 


CARGILL V. KOUNTZE. 


Supreme Court of Texas, June 24, 1893. 

A bill of discovery, to compel judgment debtors to 
disclose assets on which execution may be levied, 
will not lie, in the absence of any statute authorizing 
such proceeding. 

GAINES, J. (after stating the facts): We are 
of the opinion that the district court was correct, 
and that the court of civil appeals erred in its 
ruling. Broad expressions of eminent text writers 
would seem to sanction this proceeding, we think, 
however, the propositions announced by them 
are not supported by the cases cited, except in a 
restricted sense. 

Mr. Freeman, in enumerating ‘the objects 
which may be accomplished by proceedings in 
equity to obtain satisfaction of a judgment at law,”’ 
says: ‘(1) A fulland complete discovery may 
be obtained ofall the defendants’ assets, and, 
when discovered, they may be compelled to con- 
tribute to the payment of the plaintiff’s judg- 
ment.’ 2 Freem. Ex’ns, § 424. <A review of the 
cases cited by the learned author will show that 
none of them can be held a precedent for a gen- 
eral bill of discovery, like that under considera- 
tion. The first is Cresswell v. Smith, 8, 
Lea, 688. Its nature is shown by the following 
quotation from the opinion: “The bill must 
therefore be regarded as filed against the defend- 
ant Smith alone, and the question is, can it, in 
this view, be maintained? The question is a new 
one in this State,so far as I know, and merits, as 
I think, a very careful consideration. It will be 
observed that it is not a bill for the purpose, 
merely of compelling the defendant to discover 
generally whether he owns property, money, or 
effects for the payment of the debts. in a nature 
of a ‘fishing bill.” It is true there is a prayer 
that the defendant be required to discover whether 
he owns any property or stock or choses in action, 
of any character; but the stating part of the bill 
points out specifically the property about which 
the discovery is specifically sought, and states cir- 
cumstantially the information upon which it is 
ch:rged that the defendant owns the property. If 
the right to discovery and relief in this particu- 
lar property can be maintained, then that the 
prayer of the bill is too broad would not be ma- 
terial. We think the prayer is too broad, but 
that part should be rejected.'’ The opinion 
then proceeds to hold that the jurisdiction 
of the court to entertain. the bill should be 
upheld as to the property specially pointed out by 
virtue of the authority conferred by a statute of 
the State. Carter vy. Hampton, 77 Va. 631, was a 
bill brought by the creditor of a decedent against 
the administrators and heirs, to compel a discov- 
ery of assets belonging to the estate. Thomas v. 
Adams, 30 Ill. 37, and Clarke v. Webb, 2 Hen. & 
M. 8, are cases of the same character. It is well 
established that such a bill may be maintained, 
as we shall hereafter show. Gordon v. Lowell, 21 





Me. 251, was a suit to set aside a fraudulent con- 
veyance of certain propetry, specifically described, 
and to subject it to the payment of the complain- 


ant’s debt. Lore v. Getsinger, 7N. J. Eq. 191; - 


was a bill filed under the provisions of the New 
York statute. Miers v. Turnpike Co., 11 Ohio, 
273, was a proceeding against a corporation for 
the discovery of assets, and specifically pointed 
out the assets in reference to which the discovery 
was sought. Among other things, it sought to 
subject unpaid subscriptions to the capital stock 
to complainant’s debt which is a well-recognized 
ground for equitable interference. Cadwallader 
vy. Society, 11 Ohio, 298, was a suit to subject the 
defendant’s interest in a specific tract of land 
upon the ground that the interest was equitable, 
and not subject to sale under execution. Goss v. 
Lester, 1 Wis. 43, was an action to set aside 
fraudulent conveyances. Hacker v. Robeson, 8 
R. I. 141, wasa bill filed by certain creditors 
against the assignee of the debtor to recover a 
surplus of assets in his hands, and for an account. 
It gives no countenance to the proceeding in the 
present case. Hendricks v. Robinson, 2 Johns. 
Ch. 283, was a suit to set aside certain fraudulent 
conveyances, specifically described. We fail to 
see that Kimberly v. Sell, 3 Johns. Ch. 467, also 
cited by Mr. Freeman, has any application what- 
ever to the doctrine announced by him. In 
Boden v. Dellow, 1 Atk. 289, the bill was filed by 
the assignees of a bankrupt suspected of having 
concealed his assets, against himself and certain 
relatives, to compel a discovery. The case in- 
volved both fraud and trust, and the proceeding 
was probably specifically authorized by statute. 
The report of the case is very meager. The case 
of Le Roy v. Rogers, 3 Paige, 234, would be au- 
thority in support of the petition in the present 
case, were it not for the fact that at that time the 
statutes of New York expressly authorized the 
proceeding. A careful reading of the opinion 
will show that it involved the construction of a 
statute. 

Mr. Pomeroy says: ‘Creditors’ suits were 
therefore permitted to be brought in those in- 
stances where the relief by execution at common 
law was ineffectual, as for the discovery of assets,” 
ete. 3 Pom. Eq. Jur. § 1415. In support of this 
proposition, some of the authorities already re- 
viewed are cited. The additional authorities we 
will now proceed to consider. Hadden v. Spader, 
20 Johns. 554 (same case, under name of Spader 
v. Davis, 5 Johns. Ch. 280), was a suit by judg- 
ment creditors against their debtors and their 
assignee of a stock of goods alleged to have 
been fraudulently transferred to him by such 
debtors, to subject the goods, or their proceeds, 
to the payment of the judgment. A discovery was 
prayed, and, answers having been filed, the case 
was discussed and determined upon the question 
of the right to subject the proceeds of the prop- 
erty to the payment of the debt. Iron Co. v. 
Goodall, 39 N. H. 223, was a case like the present. 
But it is apparent from the opinion that there 








~ oe . ee. ee - ae ee 


mn a an tk Se 


— -. m-:, we *- Oe te Oe 


—_—— eo ae a ee 


oo a @& 4 Ft oS OD | DM Ss hee Oe oe oF BM 


oa 6 mn A AD 


ee 


aAmoadodwortnob 











XUM 


VoL. 37 


CENTRAL LAW JOURNAL. 171 








was a statute of the State of New Hampshire 
which authorized the proceeding, although the 
the court say the remedy existed in equity with- 
out the statute. The main autbority cited to sup- 
port the last proposition is Le Roy v. Rogers, 
supra, which, we have seen, was a proceeding 
under the Revised Statutes of the State of New 
York. In Trego v. Skinner, 42 Md. 427, the com- 
plainant, a judgment creditor, sought to subject 
real estate alleged to have been paid for by his 
debtor, and to have been conveyed to his wife, to 
the satisfaction of his judgment. A discovery 
was also prayed asto other assets fraudulently 
concealed by the debtor, and by a firm of which 
he was a member. The court held that a demur- 
rer to the bill was properly overruled. The bill 
was certainly good in part, and the decision of 
the court was correct. The expressions in the 
opinion show, that the court were also of the 
opinion that the bill was good as to the discovery, 
but for this they cite no authority. 

In Bisp. Eq. p. 572, in speaking of creditors’ 
bills, itis said: ‘*They may be also made use of 
for the purpose of obtaining discovery of the 
debtor’s property.’’ The only case cited in sup- 
port of the text is Newman y. Willetts, 52 Ill. 98, 
which was merely a proceeding to set asidea 
fraudulent conveyance of certain real estate be 
longing to the debtor, and to subject it to the 
payment of the complainant’s debt. 

In the latest edition of Story’s Commentaries 
on Equity Jurisprudence itis to be noted that 
the editor, in a note, says ‘that a creditor who 
has exhausted his remedy at law may maintain a 
bill for discovery of assets, and relief.*? 2 Story. 
Eq. Jur. (13th Ed.) § 1493, note b, citing Tread- 
well v. Brown, 44 N. H. 551. We have already 
seen that the remedy was authorized by the stat- 
utes of New Hampshire. The text of the work, 
so faras we have been able to see, does not lay 
down that doctrine; and it is a little remarkable 
that, if the court of chancery had authority to 
entertain a bill by a judgment creditor merely to 
discover the assets of his debtor, so important a 
doctrine should have escaped the scrutiny of that 
able and learned commentator. 

Turning to the English authorities, we find in 
Spence’s Equitable Jurisdiction of the Court of 
Chancery a section upon the subject of ‘‘Suits in 
Chancery by Creditors,’ in which the author 
says: “The jurisdiction of the ecclesiastical 
court being, as before mentioned, defective, in the 
case of creditors, rendered it necessary to resort 
to the court of chancery, which court required, 
not only the executor or administrator to swear to 
his account, but, supplying the defects of the ec- 
clesiastical law, allowed the creditor to contest it. 
The court also decreed payment of the debt, 
where there were assets, and which the court of: 
chancery, by its process for obtaining discovery, 
was enabled effectually to ascertain. Suits of this 
description, and proceedings upon them, are 
found in the calenders from the reign of Edward’ 
VI. downward. The court was necessarily re- 





sorted to in order to recover merely equitable de- 
mands, as where a creditor sought to enforce an 
equitable security not giving any legal title, and 
on which, therefore, there was no remedy at law, 
or where the debtor had conveyed or devised his 
property on special trust for the payment of his 
debt.’’ 2 Spence, Eq. Sur. 580. In Adams Equity, 
also, the doctrine of the right of the creditor of 
an estate to file a bill in the court of chancery to 
compel the executor or administrator to disclose 
the assets distinctly recognized. Adams, Eq. 257. 
But neither of these authors anywhere recognize 
the right of a judgment creditor to compel his 
debtor, by a bill of discovery, to make a disclos- 
ure of the property owned by him. We have 
been cited tono English case in which the court 
of chancery ever exercised such a jurisdiction, 
and we have found none; and it may be doubted 
if there be any well-considered case in the Amer- 
ican courts in which a discovery of that character 
has been compelled, in the absence of a statute 
conferring the authority. 


Every original bill in equity, according to the 
practice ofthe court of chancery, is a bill of dis- 
covery. Story. Eq. Pl. § 311. They are usualy 
bills of discovery and relief; that is to say, they 
pray the court to grant some relief, and as an aid 
thereto they seek to purge the conscience of the 
defendant, in order to establish some fact neces- 
sary to be proved as a basis for the decree. But 
a billfor discovery, merely, does not pray a de- 
cree. It is brought in aid of a pending action at 
law, or of a suit at law to be brought, in order to 
procure evidence. Judge Story says: ‘The bill 
should set forth the particular matters to which 
the discovery is sought, for the other party is not 
bound to make answer to vague and loose sur- 
mises. On this account when a bill of discovery was 
brought by an executrix, stating generally that a 
demand had been made upon her, as executrix, 
by the defendant, which she had refused to pay, 
and he had sued her therefor, and that the execu- 
trix knew nothing of the demand, of her own 
knowledge, but believed it to be unjust, because 
the defendant took no measures to liquidate it in 
the testator’s lifetime, and did not produce any 
vouchers, and that she could not, without a dis- 
covery of all the facts, safely proceed to a trial at 
law in the suit, and prayed a discovery, it was held 
that the bill was bad, and a mere fishing bill, 
amounting only to a statement that the executrix 
was sued at law, and did not show for what, and 
therefore asked a discovery beforehand, although 
she had reason to conclude that the suit was 
upon some groundless, pretense.’’ Story Eq. Pl. 
§ 325. 

The petition in the present case, although it 
has the semblance of great particularity, is, in 
effect, as general as itis possible to make it. It 
seems to us to amount to no more than an allega- 
tion that the defendants have concealed or 
covered up, somewhere, some assets, legal or 
equitable, subject to be applied to the satisfaction 
of plaintiffs judgment, which they have been 
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. unable to discover. The authorities we have 


considered indicate to our minds that such a pro- 
ceeding was not allowable under the English 
equity practice. It is provided for by statute in 
many of our States, and many cases may be found 
where the jurisdiction was exercised by virtue of 
such statutes. Bills against executors for a dis- 
covery of assets, and against assignees for account 
and discovery, were frequently entertained in the 
court of chancery. These all involved a trust. 
In cases of fraudulent conveyances, equity will 
extend its aid to the creditor, by entertaining a 
bill against the proper parties, which points out 
the property, and specifies the particulars in 
which the fraud consists, and will, as in all other 
cases, grant a discovery, as ancillary to the action. 
In this case there is no trust. There is the simple 
relation of debtor and creditor. The bill alleges 
a surmise of fraud, but specifies none. Cronin v. 
Gay, 20 Tex. 460, was a casé somewhat like this. 
The court, in its opinion, characterized the pro- 
ceeding as anamalous and held that the suit 
could have been properly dismissed without mo- 
tion or demurrer. The court also say: ‘Our 
statute has prescribed a mode of discovery as 
auxiliary to a suit, but not as an independent 
remedy, disconnected from a regular suit.” This 
remark was pertinent to the question before the 
court, if not indispensable to its decision. In 
Love v. Keowne, 58 Tex. 191, Mr. Justice Bonner 
says: ‘‘Although a bill of discovery, technically 
so called, and known in equity practice, is not 
known to our practice, yet we have a statute 
which is intended to answer the same purpose. 
* * * In Cronin v. Gay, 20 Tex. 460, it is de- 
cided that the statute prescribes this mode of dis- 
covery as auxiliary to a regular suit, but not as 
an independent remedy disconnected from such 
suit.”” Our statutes have largely extended the 
legal remedies of judgment creditors, as recog- 
nized at common law. Under execution they may 
levy upon and sell the interest of the defendant, 
whether legalor equitable, in both his real and 
personal property. They may subject, by pro- 
cess of garnishment, his choses in action, and his 
shares in incorporated companies, to the satis- 
faction of their judgment. But we have held that 
equity will not aid in the writ of garnishment. 
Noyes v. Brown, 75 Tex. 458, 13S. W. Rep. 36. 
In Price v. Brady, 21 Tex. 614, it was decided 
that promissory notes could only be subjected to 
the payment of a judgment by a writ of garnish- 
ment served upon the makers; that they could 
not be sold. under execution; and that, therefore, 
an agent holding them for collection could not be 
made liable by the writ of garnishment. And it 
seems to us the general trend of our decisions is 
to confine creditors to their statutory remedies, 
and not to aid them in a court of equity, except 
in cases of trust and frauds. Our courts will, at 
the instance of a creditor, set aside a fraudulent 
conveyance of a debtor, so as to subject the prop- 


erty to sale under execution, and to enable the 
creditor to realize at such sale at a fair price. 





But this court has never countenanced a proceed- 
ing to make the debtor apply his assets to the 
payment of a judgment against him, or to compel 
him to disclose his assets so that an execution may 
be levied, or a writ of garnishment served, to. 
reach them; and we are of opinion that, in the 
absence of a statute conferring authority for the 
proceeding, it should be held that none exists. 
Many of the States have statutes anthorizing bills 
of discovery in cases like the present. It is in the 
power of our legislature to make such a law, and 
it must be left to its wisdom to determine whether 
or notit is proper to confer this inquisitorial 
power upon the courts of the State. For the 
reasons given the judgment of the court of civil 
appeals is reversed, and that of a district court is 
affirmed. 


Nore.—In view of the constitutional provision con- 
ferring “general equitable jurisdiction” on the Dis- 
trict Courts of Texas, this case is of extremely doubt- 
ful soundness. Without regard to discovery (or any 
other remedial agency), it is a paramount duty of 
every sovereignty to guard and subserve all the just 
rights of creditors; as to that, both civil law and com- 
mon law authorities are in full accord, 1 Story’s Eq. 
Jur. Sec. 350. Bills for discovery contain no prayer, 
seek no relief, may be exhibited by either plaintiff or 
defendant, either before or after action brought, at 
any time before the actual rendition of judgment, 
and without reference to the actual condition of the 
pleadings, 2 Story’s Eq. Jur. 1483; and 2 Dan. Ch. Pr. 
1551. Judicial proceedings begun by the filing ofa 
bill for discovery, terminate with the filing of a sufli- 
cient answer. Human ingenuity has never devised 
an instrumentality by which material facts could be 
judicially ascertained and established any more 
cheaply and expeditiously; for this reason, among 
others which will readily occur to the careful student 
of jurisprudence, bills for discovery have always been 
highly favored and encouraged by courts of equity; 
and, whether filed by creditors or by suitors of any 
other class, should always be sustained unless some 
well founded objection to that exercise of jurisdic- 
tion is shown, 2 Story’s Eq, Jur. 1488. 

They form part and parcel of the inherent juris- 
diction of courts of equity; a part so important and 
useful, in fact, as to have commended themselves 
quite generally to the favorable consideration of com- 
mon law courts on both sides of the Atlantic. With 
the exception of Maine, Minnesota and Vermont, there 
is no State in the Union which has not, to some ex- 
tent, enlarged the authority of its common law courts, 
by conferring on them jurisdiction to compel the oral 
examination of parties,and the production of docu- 
ments, which is merely one phase of the equitable 
jurisdiction as to matters of discovery, 2 Am. & Eng. 
Enc. of Law 206. 

But this enlargement of the jurisdiction of common 
law courts, inno wise impairs or lessens the ancient, 
inherent jurisdiction of courts of equity, 1 Story’s Eq. 
Jur. Sec. 647. Says Lord Ch. Eldon, ‘Upon what 
principle can it be said that, the ancient jurisdiction 


-of this court is destroyed, because courts of law (very 


properly, perhaps), now exercise a jurisdiction which 
they did not exercise forty years ago? Demands have 
been frequently recovered in equity, which could now 
be recovered at law. I cannot hold that the equity 
jurisdiction is gone, merely because courts of law now 
exercise an equitable jurisdiction.”” Kemp v. Pryor,. 








A 


~a1 if 


a) ae ee a ee ee 


A 2 wt = 6 © 4A et 4S Ot LL 


m weit mh ee we 


> 


> &. FF wa Ss 


, a a ee a a a a ee ee a a ae a | 


A A wk wrnreh A A & 














Vou. 37 


CENTRAL LAW JOURNAL. 





173 

















7 Vesey 249. Upon this familiar principle (that courts 
of common law cannot, by the adoption and appro- 
priation of equitable remedies, impair the equity ju- 
risdiction), the English authorities proceed in hold- 
ing that, “‘notwithstanding discovery may now be ob- 
tained at law (14-15 Vic. ch. 99; and 17--18 Vic. ch. 
125), bills for discovery may still be filed; and that 
discovery will be ordered, if the bill makes a prima 
facie case”? 2 Dan. Ch. Pr. 1556; 17 Beavan 1; 19 
Beav. 643; 25 Beav. 609; 26 Beav. 222--466; and 33 
Beav. 31. Since the enactment of statutes empower- 
ing common law courts to examine parties, and com- 
pel the production of documents, the American 
cases are less uniform than the English, in sustaining 
the ancient jurisdiction of equity; but even on our 
side of the Atlantic, the conflict of authorities is more 
apparent thanreal. For example. Riopelle v. Doell- 
ner, 26 Mich. 102; Bond v. Worley, 26 Mo. 253; Milne’s 
Appeal (Phila. Penn.),2 Atl. Rep. 534; and Heath v. 
Erie R. R. Company, 9 Blatehf. 316, will be found to 
countenance, to some extent, the doctrine of the 
principal case. But the better reason, and the greater 
weight of authority, is represented by the English 
cases above cited, and by the following American 
cases, Cannon v. McNab, 48 Ala. 99; Nussbaum v. 
Heilbron, 63 Ga. 312; Millsaps v. Pfieffer, 44 Miss. 805; 
Hoppock v. R. R. Company, 27 N. J. Eq. 286; Elliston 
v. Hughes, 1 Head (Tenn.), 225; and Russell v. Dickes- 
chied, 24 W. Va. 61. 

The utmost which can be rightfully claimed for 
these statutes generally is that they confer upon the 
courts of law a jurisdiction concurrent with courts of 
equity, to compel discovery as a mere incident to the 
administration of relief. But as between concurrent 
jurisdictions, the only sensible and safe rule is that, 
the jurisdiction first invoked, and first exercised, 
must be exercised exhaustively, must be left free to 


settle all the rights of all the parties. 
An examination of those authorities which incline 


to deny the present existence of the old jurisdiction 
will show that, in nearly every instance (as in 9 
Blatch. and 26 Mich. supra), there was some pro- 
ceeding then actually pending in the courts of law, 
and nothing shown to demonstrate that a bill for dis- 
covery would be a more effective remedy. In Hop- 
pock v. R. R. Co. supra, the N. J. Chancellor states 
the following salutary rule, ‘‘This court exercises 
concurrent jurisdiction with courts of law in cases 
where, though the rights are of a purely legal nature, 
other and more efficient aid is required than a court 
of law could afford to meet the difficulties of the case, 
and insure full redress.”? This is the true theory upon 
which all courts of equity proceed in the exercise of 
concurrent jurisdiction. In view of these authorities, 
I submit, that, if the constitution of Texas is not 
wholly meaningless, if it is anything more or better 
than a rope of sand, and if the District Courts of that 
State are really clothed with “general equitable ju- 
risdiction,” the proposition that those courts cannot- 
in the absence of statute entertain a bill for dis- 
covery, becomes the barest, baldest absurdity. If the 
doctrine of this case is sound, the Legislature of 
Texas may easily paralyze the judicial department of 
the government render this constitutional provision 
entirely nugatory, and effectually nullify the clearly 
expressed will of the sovereign people of that mag- 
nificient commonwealth, by simply adhering to the 
Fabian policy of masterly inactivity. On the other 
hand, full effect and force might have been given to 
that constitutional provision, had not Mr. Justice 


‘Gaines and his brethren gratuitously, voluntarily ab- 
dicated their judicial functions. 


Their criticisms as 








to the form of the plaintiff’s petition are no more de- 
fensible than their reasoning as to its substance. 
Every bill for discovery is framed upon the theory 
that defendant is fully informed as to matters of 
which plaintiff is wholly ignorant; it calls for less cer- 
tainty and particularity, therefore, than any other 
pleading either at law or in equity; and hence the 
rule stated by Mr. Daniel, as above quoted, that it 
need make only a prima facie case; and the petition 
in question is clearly within the requirements of both 
the American and the English standard authorities, 
8 Dan. Ch. Pr. 2045--2047; Curt. Eq. Prec. 110. While 
a court ofchancery cannot and should not be made a 
court of first instance, in every case of mere “sus- 
picion of debt,” the tendency of modern legislation 
throughout the Union is to enlarge its jurisdiction in 
the interest of creditors, and to increase its capacity 
for enforcing the full payment of all just demands; 
this is a significant fact, and one to which most judges 
readily accommodate themselves, Lawson v. Warren, 
89 Ala. 584; and Sweetzer v. Buchannan (Ala.) 10 
South. Rep. 542. In the present case the material 
facts alleged in the petition, and admitted by the de- 
murrer, show conclusively that plaintiff had reduced 
his demand to judgment; had made that judgment a 
lien upon defendant’s lands; and that, by reason of 
defendant’s fraudulent conduct (upon an equitable 
construction of that conduct), sundry equitable trusts 
had arisen, in the honest execution of which, plaint- 
iff shows himself beneficially interested. 

From the merely pettifogging, pin head view of 
these varions transactions (and of the whole scheme 
of equity jurisprudence, generally), expressed by the 
Supreme Court of Texas, it will refresh the reader to 
turn to the broad, catholic ductrine of Garfield v- 
Hatmaker, 15 N. Y. 475; Trask v. Green, 9 Mich. 358; 
Maynard v. Haskins, 9 Mich. 485; Case v. Beauregard, 
101 U. S. 688; and to the still more recent cases cited 
below. 

A statute allowing creditors to proceed in equity in 
the first instance, is not unconstitutional, R. R. Com- 
pany v. McKenzie, 85 Ala. 546. 

Creditors may thus proceed against an executor, to 
discover assets of the testator, Handley v. Heflin 
(Ala.), 4 South. Rep. 725. 

The federal statute (U. S. R. 8S. Sec. 724), relative to 
the compulsory production of documents, etc., has no 
application to suitsin equity, Bishoffscheim v. Brown, 
29 Fed. Rep. 341. Nor does that statute authorize the 
compulsory production of documents to aid a plaint- 
iff in framing his pleadings; but he must resort to his 
bill for discovery, Paine v. Warren, 33 Fed. Rep. 357. 
And in the framing of such a bill, its interrogatories 
are sufficiently material if an affirmaiive answer to 
them would tend to establish the truth of matters al- 
legedin such bill, Uhlman v. Arnholt, 41 Fed. Rep. 
369. A bill to discover the date, rate of interest, and 
place of payment, of notes given by defendant to 
plaintiff’s intestate, and since lost, is maintainable, 
Grimes v. Hillary, 38 Ill. App. 246; because the stat- 
ute providing for compulsory examination of parties, 
and production of documents, etc., cannot deprive 
equity of its inherent jurisdiction to compel discov- 
ery, Kendallville, etc. v. Davis, 40 Ill. App. 616. Several 
judgment creditors may join in a bill for discovery of 
the assets of their common debtor, Gorrill v. Gates 
(Iowa), 44 N. W. Rep. 905. 

Statutes authorizing compulsory discovery in ac- 
tions at law do not curtail the jurisdiction of equity; 
because it isan established principle that, a grant of 
equity powers to courts of common law will not oust 
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the inherent jurisdiction of equity, Union Pass. R. R. 
Company v. City of Baltimore (Md.), 17 Atl. Rap. 369. 
Statutes authorizing the filing of creditor’s bills stand 
on the same footing as those which provide aremedy 
by attachment, garnishment, etc., they confer no es- 
sential right which enters into and forms part of the 
obligation of the contract; but are merely matters of 
procedure, and liable to be repealed at any time, 
Geer v. Horton (Mass.) 34 N. E. Rep. 269. Under the 
Mississippi Constitution of 1890, giving full equity ju- 
risdiction to its chancery courts, simple contract cred- 
itors may resort to those courts in the first instance, 
McBride v. Adams (Miss), 12 South. Rep. 699; but a 
similar proceedipg could not be entertained in the 
federal courts, as it would violate the VII. amend- 
ment to the National Constitution, Scott v. Neely, 140 
U. S. 106. 

But if such a proceeding is begun in the State 
court, and then transferred to the federal circuit, it 
may be prosecuted in the latter tribunal, Cates v. 
Allen, 13 Sup. Ct. 883; Justice Brown and Jackson 
dissenting, see 13 Sup. Ct. 977. GEO. C. WORTH. 








BOOK REVIEWS. 





BEACH ON PUBLIC CORPORATIONS. 

Mr. Beach having given the profession a very ac- 
ceptable treatise on Private Corporations, supple- 
ments that work with this; As he says, the two 
“complement each other and taken together are in- 
tended to constitute a complete treatise in four uni- 
form volumes on Company Law in allits phases.” 
We took occasion at the time of its appearance to 
speak in terms of praise of his work on the 
subject of ‘‘Private Corporations.”? We take pleas- 
ure in saying substantially the same as to this later ef- 
fort. Itis very evident that the author has given 
great thought and study to the subject. The pages 
bear in themselves proof of diligence and care. The 
work is in two large volumes and is exhaustive not 
only in discussions of principles but also in its cita- 
tion of authorities which is very extensive. The book 
adds much to the literature of its subject and will un- 
doubtedly be recognized as an authority. The scope 
of the work is broader than that of any other treatise 
on the subject. It covers the entire law of Public 
Corporations including Municipal Corporations and 
Governmental or Political Corporations of every class. 
It is a comprehensive treatise on the law of Public 
Companies in the widest modern sense of that term, 
and is a valuable addition to the library of the corpo- 
ration lawyer. Upon the mechanical preparation of 
the volumes the publishers—Bowen-Merrill Co., In- 
dianapolis, are to be congratulated. 








HUMORS OF THE LAW. 


A justice of the peace in Sandersville, Ga., being 
called upon to perform a marriage ceremony, is 
accused of concluding with: ‘“‘By the authority vested 
in me as an officer of the State of Georgia, which is 
sometimes called the Empire State of the South; by 
the fields of cotton that lie spread out in snowy white- 
ness around us; by the howl of the coon dog, and the 
gourd vine, whose clinging tendrils will shade the 
entrance to your humble dwelling-place; by the red 
and luscious heart of the watermelon, whose sweet- 
ness fills the heart with joy; by the heavens and 
earth, in the presence of these witnesses, I pronounce 
you man and wife.” 





WEEKLY DIGEST 


Of ALL the Current Opinions of ALw the State 
and Territorial Courts of Last Resort, and of the 
Supreme, Circuit and District Courts of the 
United States, except those that are Published 
in Fall or Commented upon in our Notes of 
R: ss iia 








ALABAMA....++.+0004-49, 50, 85, 90, 110, 146, 154, 180, 189, 199 

BEDE .oc000sccscccecece se ----67, 68, 138 

CALIFORNIA 138, 17, 33, 42, 48, 70, 74, 97, 107, 161, 183, 185, 207, 
222 


Pe ee eww eeeeeeeeee 


CGOLORADO. .occccecoscorcoccccoss ccccccccccees 35, 100, 174, 231 
CONNECTICOT......... wedieayeensses ceed <oeasenes seeeesonsceh 
GOTO EA 000006 060.000 006ceccoeceecccsoncceveseces abeene occecl38 


eee e ee eeenne tt aeeee 


ILLINOTS....02ccceceees oa cevecesececs, 160 
INDIANA...18, 72, 112, 128, 129, 143, 150, 172, 202, 215, 224, 226 
eoee4, 89, 94 
KANSAS 3, 35, 56, 65, 75, 92, 93, 126, 153, 184, 190, 191, 204, 216 
BBNTOOKYT. .ccccccccen coccccccccccccccccesO, 83, 4, 104, 116 
LOUISIANA....+.000. a senaeun 20, 71 
TRARTGAMD so cc stsseceveccccscscseveccssscsccessceshl, 108, 199 
MASSACHUSETTS. o00ccqecs veccee cesses ee .83, 117, 122, 137, 189 


MICHIGAN 5, 11, 12, 19, 46, 47, 81, 82, 95, 132, 140, 141, 157, 162 
176, 186, 2C0, 214, 230 

MINNESOTA 1, 14, 15, 52, 58, 73, 87, 109, 118, 125, 149, 170, 177, 
188, 221, 228 

I isin san cnccvevaicnsssocss ...8, 39, 64, 86, 105 

MISSOURI 36, 41, 57; 60, 61, 88, 96, 111, 144, 148, 159, 163, 169, 
171, 173, 203, 218, 219 


TIBBRABTA s coccoccccccccsosocccccccccccoos De, Bt, 106, 188, 17 
NEW JERSEY....10, 51, 78, 80, 101, 102, 124, 127, 206, 209, 223 


TOWA .ccccccccccccccccccccccs coccccccccces seccccces 


eee eeeceeens 






NBW YORK .ccccccccccccocc cccceces 9, 59, 142, 167, 213, 217, 232 
NORTH DAKOTA....... secescoeces o+022, 181, 210, 236 
OHIO. cccccccccccccccscccesccococcescecces:Ot, Ga, 198, 196, 225 
OREGON......- hieaes Sie meneahnneeakerereeee 
Ra store ceces nicecocchecstsssccevseesesceseosccnl 
BHODE TSLAMD 20. ccccoccccccccccsecose coocccccocesscesscees 84 
SOUTH OAROLIMA 0.0000 ceccncccoces coves cccccecscece cs My 168 
BOUT DABOTAccccccccccccevcccccccccccces 65, 63, 77, 147, 208 


PRBMBSSEE . ccccccecceccccccesecocececccccocco cess, SB, 79, 18 

TEXAS 21, 31, 40,69, 108, 113, 119, 120, 151, 158, 164, 166, 175, 
181, 182, 194, 229 

UNITED STATES C. C. OF APP..... 23, 24, 54, 103, 134, 160, 235 

VIRGINIA. 20. ee00eeeeeee29, 114, 115, 130, 152, 168, 179, 193, 227 

WASHINGTON, 200 -cecceceees +28, 34, 91, 145, 155, 195, 197, 220 

WISCONSIN.....7, 43, 66, 98, 99, 121, 198, 201, 205, 211, 233, 234 


1. ACCIDENT INSURANCE—Action by Administrator.— 
Where an administrator, with the implied consent of 
an accident indemnity association, adopts and relies 
upon the act of a third party, who has filed with such 
association proof of aclaim growing out of the acci- 
dental killing of such administrator’s intestate, a 
member of the association, the latter will not be 
allowed to defeat a recovery upon the ground that it 
was incumbent on the administrator to tile the proof 
himself, or that he could not, with its implied consent, 
adopt as his own that filed by such third party.—WIL- 
SON V. NORTHWESTERN MoT. ACC. ASs’N, Minn., 55 N. 
W. Rep. 626. 


2. ACCOUNTING — Proof of Contract. — Defendants 
orally agreed to employ complainant at a certain 
salary, and to give him in addition a share of the 
profits of the business, but the evidence did not clearly 
show what share he was to receive: Held, that on 
account of the uncertainty of the agreement a bill for 
an accounting would not lie.—YOUNG Vv, FARWELL, II1., 
34. N. E. Rep. 373. 

3. ACTIONS—Misjoinder of Causes.—A cause of action 
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in favor ofthe plaintiff, and against one defendant, 
cannot be united with another cause of action in favor 
of the same plaintiff against another defendant, where 
neither defendant is interested in the cause of action 
alleged against the other.—ATCHISON, T. & 8. F. R. Co. 
Vv. BOARD OF CoOm’RS, Kan., 33 Pac. Rep. 312. 

4. ADMINISTRATION—Accounting in Another State.— 
Where administration was granted by a probate court 
in Ohio of property there located, an action in a dis- 
trict court in Iowa by an heir living in that State to 
require an accounting of the administrator cannot be 
maintained before final settlement and order of distri- 
bution by the probate court in Ohio. — SNYDER V. 
HOCHSTETLER, Iowa, 55 N. W. Rep. 573. 

5. ADMINISTRATION — Allowance of Claims. — Where 
the heirs interested in a decedent’s estate, before the 
appointment of the general administrator, without 
objection, participate in the hearing of claims before 
the judge of probate, they are estopped to question the 
regularity of such hearing, or to insist on the appoint- 
ment of commissioners on claims after the appointment 
ofsuch administrator. — JENKS Vy. ST. CLAIR PROBATE 
JUDGE, Mich., 55 N. W. Rep. 563. 

6 ADMINISTRATION — Widow’s Allowance. — Code, § 
2285 (Mill. & V. Comp. § 3125), providing a year’s sup- 
port for the widow of a deceased person, applies only 
to persons resident inthe State. — GRAHAM VY. STULL, 
Tenn., 22S. W. Rep. 738. 

7. ADVERSE POSSESSION—Claim of Title.—The words 
‘‘under claim of title,”’ as usedinthe statute defining 
adverse possession, do not require that the disseisor 
should think that the land belongs to him before entry, 
but it is sufficient if the entry be hostile to all the 
world, and he intend to hold the land as his own, and 
does hold it,forthe statutory period.—CHICAGO & N. 
W. Ry. Co. v. GROH, Wis., 55 N. W. Rep. 714. 

8. ADVERSE POSSESSION — Non-residents. — A non- 
resident may acquire title to land by the adverse 
possession of those claiming under him as tenants.— 
LINDENMAYER V. GUNST, Miss., 13 South. Rep. 252. 

9. ALTERATION OF MORTGAGE. — The alteration ofa 
mortgage given to secure notes, by causing it to secure 
other notes also, without the knowledge or procure- 
ment of the mortgagee, does not affect the validity of 
the mortgage, in an action to foreclose it for non-pay- 
ment of notes which it was originally given to secure. 
—GLEASON V. HAMILTON, N. Y., 34 N. E. Rep. 283. 

10. ANIMALS—Injuries from Dog.—While aman may 
keep a dog for the necessary defense of his house, 
garden, or fields, yet, if the dog be vicious, and the 
owner is previously aware of this viciousness, if he 
permit it to beat large upon the highway, anda person 
be bitten by the dog, the owner is liable in damages.— 
STATE v. REMHOFF, N. J., 26 Atl. Rep. 860. 

11. ANIMALS—Killing Trespassing Dog.—The fact that 
a dog wanders from a highway upon uninclosed land, 
and is about to destroy growing plants there, does not 
justify killing him, although the land-owner may have 
been subjected also to repeated annoyances of the 
same sort from other dogs.—TENHOPEN V. WALKER, 
Mich., 55 N. W. Rep. 657. 

12. APPEAL—Bond.—After judgment in proceedings 
to enforce a logging lien, defendant obtained an order 
to extend the time for settlement of a bill of exceptions 
on filing a bond according tothe statute. Defendant 
filed a bond providing that, if he ‘‘shall prosecute his 
said writ of error to effect, and shall pay,’ etc. The 
bill of exceptions was filed, but no further proceedings 
were taken: Held, that the bond was enforceable as a 
common-law bond, it being, in effect, a contract to 
prosecute the writ of error. — HEALEY V. NEWTON, 
Mich., 55 N. W. Rep. 666. 


13. APPEAL—Stay Bond—Judgment.—In an action to 
determine who is entitled to receive certain money 
which is paid into court, a jndgment for plaintiff is not 
one ‘‘directing the payment of money” within the 
meaning of Code Civil Proc. § 942, requiring a sfay bond 
on appeal therefrom ;;and where a bond in addition to 








the ordinary appeal bond is given, to stay such judg- 
ment, it is void, and no judgment can be entered there- 
on against the sureties.—MCCALLION Vv. HIBERNIA 
Sav. & LOAN SOC., Cal., 33 Pac. Rep. 329. 

14. APPEAL—Justice’s Court.—An unathorized appeal 
to the district court was taken from the judgment ofa 
justice of the peace. The parties appeared in the dis- 
trict court, submitted to its jurisdiction, amended 
their pleadings, and consented to a trial of the case on 
a day fixed: Held, that the district court acquired 
jurisdiction to hear and determine the case on its 
merits, notwithstanding the irregular mode in which 
the case was brought into that court.—WROLSEN V. 
ANDERSON, Minn., 55 N. W. Rep. 597. 

15. ASSIGNMENT OF PART INTEREST —An assignment 
of a part interest in a demand or obligation may be 
made, andthe courts will recognize and protect the 
equitable interest ofthe assignee.—DEAN V. S8T. PAUL 
& D. R. Co., Minn., 55 N. W. Rep. 628. 

16. ASSIGNMENT FOR BENEFIT OF CREDITORS — Hy- 
pothecation of Stock.—A broker, according to custom 
of brokers, and authority impliedly given under a 
contract with a customer, pledged the customer’s 
stock, together with certain stock of his own, for his 
own debt. Afterwards there was an assignment by 
the broker for the benefit of creditors: Held, that the 
customer was not entitled to have the broker’s stock 
first applied in discharge of the pledge, but had only 
the same right as other creditors.—SKIFF V. STOD- 
DARD, Conn., 26 Atl. Rep. 874. 


17. ASSIGNMENT FOR BENEFIT OF CREDITORS—Record- 
ing.—Where land in the possession of the assignee in 
an assignment for benefit of creditors, which has not 
been recorded as required by law, is sold under a 
judgment against the assignor, the purchaser will be 
presumed in an action against him by the assignee to 
quiet title to the land, to have purchased with notice 
of the assignment, where he does not aver inhis an- 
swer, or offer any evidence, that he did not have such 
notice.—WILHOIT V. LYONS, Cal., 33 Pac. Rep. 325. 


18. ASSIGNMENT FOR BBNEFIT OF CREDITORS.—An in- 
solvent directed his attorney to draw a mortgage se- 
curing one of his creditors, and at the same time told 
him to draw a deed of assignment for the benefit of all 
his creditors. While the mortgage was being executed 
the assignment was being drawn, and it was executed 
20 minutes after the execution of the mortgage. Both 
instruments were delivered at the same time to the 
attorney for record, and the assignment was recorded 
three hours after the mortgage: Held, that both in- 
struments should be construed together, and that, 
so construed, the mortgage was void, as it gave a 
preference ina voluntary assignment to a creditor.— 
PEED V. ELLIOTT, Ind., 34 N. E. Rep. 319. 


19. ASSUMPSIT—Assignee of Contract.—Where one, in 
his own name, and upon his own responsibilty, enters 
into acontract to deliver goods, and afterwards ar- 
ranges with athird person to deliver the same, such 
third person cannot maintain an action under the con- 
tract for the price of the goods.—PEIRCE v. CLOSTER- 
HOUSE, Mich., 55 N. W. Rep. 663. 

20. ATTACHMENT—Priority of Liens.—Where, after 
the levy of an attachment ina federal court, defend- 
ants are adjudicated insolvents, and a provisional 
syndic is appointed, but the attachment suit goes to 
trial on the answer of defendants, without any inter- 
vention by the syndic until after judgment is rendered 
sustaining the attachment, and for the debt on which 
it was founded, the right of the attaching creditors to 
the fund realized from the sale cannot be defeated by 
the syndic, although the same would have been paid to 
him if he had intervened at the proper time.—MUSER 
v. Kern, U.S. U. C. (La.), 55 Fed. Rep. 916. 

21. ATTACHMENT LIEN.—Since Rey. St. art. 179, pro- 
vides that a valid attachment levy on land shall create 
alien from the date of the levy, it is immaterial that 
the service of the citation by publication on the owner, 
a non-resident was not completed until some time 
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after the levy; anda purchaser from him, after the 
levy, but before the completion of the service, takes 
subject to the lien of the attachment.—WALTON V. 
COPE, Tex., 228. W. Rep. 765. 


22. ATTORNEY AND CLIENT—Lien for Compensation.— 
‘The lien of an attorney for money due his client, in the 
hands of the adverse party, under section 470, Comp. 
Laws, when secured by compliance with the require- 
ments of that section, gives the attorney an interest in 
such moneys, similar to that of an equitable assignee 
thereof.—CLARK V. SULLIVAN, N. Dak., 55 N. W. Rep. 
733. 


23. BANKRUPTCY—Limitation of Actions.—Rev. St. § 
6057, which bars suits between an assignee in bank- 
ruptcy and any person claiming an adverse interest in 
the property transferable to or vested in the assignee, 
does not apply to a proceeding by the assignee against 
the bankrupt himself, to secure a fund withheld by 
him, and omitted from his schedules, in fraud of the 
assignee’s rights.—THOMAS V. BLYTHE, U.S. C.C. of 
App., 55 Fed. Rep. 961. 


2%. BANKS AND BANKING—Collections—Insolvency.— 
Where a bank sends commercial paperto another bank 
for collection and credit on general account, the cus- 
tom between them being to enter the credit only when 
the paper is collected, the relation between the banks 
is that of principal and agent until the collection is 
made andthe money received by the second bank; 
and ifthe latter sends it to another bank, which col- 
lects the paper, but does not remit the proceeds until 
after the agent bank has failed, the principal can re- 
cover the proceeds from the receiver thereof.—BEAL 
V. NATIONAL EXCHANGE BANK OF DALLAS, U.S. C. C. of 
App., 55 Fed. Rep. 894. 


25. BANKS AND BANKING — Drafts—Assignment.—A 
draft given ona bank in the ordinary course of busi- 
ness does not constitute an equitable assignment of 
the fund; nor is it sufficient to constitute such an as- 
signment that the draft is drawn by a bank against its 
reserve fund in another city, and is given in exchange 
for clearing-house certificates, upon the president’s 
representation that it owes a heavy debt at the clear- 
ing house, which itis unable to meet, and his state- 
ment showing the amount of the reserve fund against 
which the draft is drawu.—FOURTH STREET NAT. BANK 
v. YARDLEY, U.S. C. C. (Penn.), 55 Fed. Rep. 850. 


26. BANKS—Insolvency.—In winding up the affairs of 
an insolvent bank under the statutes ‘of this State, 
the receiver of such bank, when so authorized by this 
court, may take such steps as shall be necessary to 
enable him to secure possession of the assets of such 
bank, ortheir value.—STATE Vv. COMMERCIAL & Sav. 
BANK, Neb., 55 N. W. Rep. 640. 


27. BANKS AND BANKING—Powers of Officers.—The 
cashier of a banking corporation has, by virtue of his 
office, no authority to accept in payment and discharge 
ofadebt due the bank certificates of the capital stock 
of an insurance company.—BANK OF COMMERCE V. 
Hart, Neb.,55 N. W. Rep. 631. 


28. BANKS—Contract by Officers Ultra Vires.—Where 
a bank receives property from a debtor worth $7,000 to 
pay his claim of $2,000, under an agreement by its 
officers out of the surplus to pay other creditors of the 
debtor, it cannot set up the defense of ultra vires in an 
action by a creditor to recover his share of the surplus. 
—TOOTLE V. FIRST NAT. BANK OF PORT ANGELES, 
Wash., 33 Pac. Rep. 345. 


29. CARRIERS — Passengers — Contract.—Plaintiff’s 
ticket for passage over defendant railroad company’s 
line provided that, when presented tothe conductor 
for passage, plaintiff should sign his name thereto, 
and ‘‘otberwise identify’ himself as the original pur- 
chaser of such ticket: Held that, where defendant’s 
conductor refused plaintiff's offer to identify himself 
by signing the ticket, he had no right to require him to 
‘‘otherwise identify” himself, and defendant was 
liable for the conductor’s expulsion of plaintiff from 





the train for refusal to pay fare.—NORFOLK & W. R. 
Co. V. ANDERSON, Va., 17S. E. Rep. 757. 

30. CARRIERS—Passengers—Contributory Negligence. 
—It is not contributory negligence, as matter of law, 
for a person to attempt to board a slowly-mov ing elec- 
tric street car.—CENTRAL Pass. Ry. CO.-V. ROSE, Ky., 22 
8S. W. Rep. 745. 

31. CARRIERS OF LIVE STOCK—Connecting Carriers.— 
Where a contract for the shipment of live stock stipu- 
lates that the carrier shall be relieved from all liability 
after the delivery of the stock to its 20nnecting line, 
no action will lie against the first carrier for injuries 
to the stock after it has been reloaded on the cars of 


the connecting carrier, caused by a defect in such cars. | 


—GuULF,C. & 8. F. Ry. Co. V. TENNANT, Tex., 22 8S. W. 
Rep. 761. 

32. CARRIERS OF PASSENGERS — Contributory Negli- 
gence.—Where a passenger car, left standing on the 
main track, is wrecked by another train, which the 
conductor knew was approaching, either through a 
failure to warn the men onthe approaching train, or 
of the latter to stop after being warned, the accident is 
the result of gross negligence.—LOUISVILLE & N. R. 
Co. v. LonG, Ky., 22S. W. Rep. 747. 

33. CEMETERIES — Abandonment.—Pol. Code, § 3105, 
vests title in the inhabitants of a city or town to lands 
“used” as a ‘‘public’ cemetery. Section 3106 declares 
a place where six or more bodies are buried ‘‘a ceme- 
tery.”” Section 3 declares no part of the Code retroac- 
tive, unless so expressed: Held, that title to land 
which had ceased to be used as a public cemetery be- 
fore enactment of said sections was not affected there- 
by, but remained in the original owner; and that upon 
abandonment for cemetery purposes, and removal of 
bodies, the title would be discharged from such use.— 
CITY OF STOCKTON v. WEBER, Cal., 33 Pac. Rep. 332. 

34. CHATTEL MORTGAGE — Foreclosure.—Where a 
chattel mortgage given to secure three notes running 
to different persons, but maturing at the same time, 
contains a provision fora sale on default by “said 
mortgagees, or either of them,” at public auction, a 
foreclosure by one of the mortgagees was a foreclosure 
of the entire interest of the mortgagor, andthe pro- 
ceeds of the sale should be held for the interest of all 
the mortgagees.—FIRST NAT. BANK Vv. WOOLERY, 
Wash., 33 Pac. Rep. 357. 

35. CHATTEL MORTGAGES—Validity.—A debtor, even 
if insolvent, has a right to prefer one creditor over an- 
other, and, ifsuch acreditor accepts from his debtor 
in good faith, and with no fraudulent and wrongful 
purpose, a chattel mortgage covering his stock of 
goods, it will be valid, notwithstanding it may deprive 
another creditor of property with which to pay his 
debt.—PARLIN & ORENDORFF CO. V. SPENCER, Kan., 38 
Pac. Rep. 362. 


386. CONSTITUTIONAL LAW — Building Restrictions— 
Condemnation Proceedings. — Laws 1891, p. 47,§ 1, 
known as the ‘‘Boulevard Law,” which provides that 
a city may establish a building line on a boulevard to 
which all structures thereon must conform, there be- 
ing no provision therein for proceedings to condemn 
the land affected, violates Const. art. 2,§ 30, which 
declares that no person sball be deprived of property 
without due process of law.—CITY OF ST. LOUIS V. 
HILL, Mo., 228. W. Rep. 861. 

87. CONSTITUTIONAL LAw—Condemnation Proceed- 
ings.—Section 2316, Rev. St., authorizing municipal 
corporations to postpone until after a proposed public 
improvement shall have been completed, a judicial in- 
quiry into claims for damages filed on account thereof 
by owners of abutting property, is not in conflict with 
section 16, art. 1, Const. 1851.—CITY OF TOLEDO V. 
PRESTON, Ohio, 34 N. E. Rep. 353. 

88. CONSTITUTIONAL Law—Condemnation Proceed- 
ings.—Mills’ Ann. St. § 1721, providing that in con- 
demnatipn proceedings any party may demand a jury 
of freeholders to appraise the compensation to be al- 
lowed to the owner, is in contravention of Const. art. 
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2, § 15, which declares that the compensation shall be 
ascertained by commissioners, or by a jury, ‘‘when 
required by the owner of the property.”—SOUTHWEST- 
ERN LAND CO. V. HICKORY JACKSON DITCH CO., Colo., 
33 Pac. Rep. 275. 


39. CONSTITUTIONAL Law — Hawkers’ and Peddlers’ 
License.—The ordinance of thecity of Vicksburg 
which provides forthe payment of a privilege tax by 
all transient peddlers doing business in the city, so far 
as itapplies to a traveling agent, a citizen of another 
State, selling goods only by sample for his principal, 
who resides in such other State, is an attempted regu- 
lation of interstate commerce, and unconstitutional.— 
OVERTON V. STATE, Miss., 18 South. Rep. 226. 

40. CONSTITUTIONAL LAW — Interstate Commerce— 
Foreign Corporations.—A shipment of goods by a cor- 
poration domiciled in Indiana to persons doing busi- 
ness in Texas is ‘‘interstate commerce,” and a law of 
Texas providing that no foreign corporation shall 
transact any business or maintain any action in such 
State without having first filed articles of incorpora- 
tion with the secretary of State is void, as being in 
violation of the interstate commerce clause, and can- 
not deprive such corporation of its right to bring suit 
in such State on a note given for such goods.—AMERI- 
CAN STARCH CO. V. BATEMAN, Tex., 22 8. W. Rep. 771. 

41. CONSTITUTIONAL LAW — Involuntary Servitude— 
Vagrant.—Rev. St. § 8849, authorizing a ‘‘vagrant,”’ 
even though not accused or convicted of any crime to 
be hired for six months to the highest bidder, contra- 
venes both the State and federal constitutions, de- 
claring against ‘‘slavery or involuntary servitude ex- 
cept in punishment of crime, whereof the party shall 
have been duly convicted.”—THOMPSON V. BUNTON, 
Mo., 22 8. W. Rep. 863. 

42. CONSTITUTIONAL LAW—Liquor License.—The en- 
actment of an ordinance making it unlawful to sell in- 
toxicating liquors without a license, and prohibiting 
the sale of such liquors in dance houses or other 
places where musical and theatrical entertainments 
are given, and where females attend as waitresses, is 
a valid exercise of the power conferred by Const. art. 
11, §11, that upon counties, cities and towns, to make 
all such local police, sanitary, and other regulations as 
are not in conflict with general laws.—EX PARTE 
HAYES, Cal., 33 Pac. Rep. 337. 


43. CONTRACT—Breach.—Where defendants sold cer- 
tain standing timber to one G, who agreed to transfer 
the contract to plaintiffon payment of the advances 
made by G, plaintiff on transfer of the contract, had 
a right of action against defendants, on the breach of 
the contract.—LARSON V.COOK, Wis., 55 N. W. Rep. 703. 


44. CONTRACT—Consideration.—Under Const. art. 4, § 
8, providing that the parties to a cause may submit it 
to the court for determination without the aid ofa 
jury, a promise to relinquish the constitutional right 
to a jury trial is a sufficient consideration for an agree- 
ment to submit a civil case to the court.—LANAHAN V. 
HEAVER, Md., 26 Atl. Rep. 866. 

45. CONTRACT—Sufticiency of Complaint.—A clause in 
plaintiffs’ contract for paving a street in defendant 
city provided that plaintiffs were to keep the street in 
repair for a certain period after the completion of the 
work, and that defendant was to retain 10 per cent. of 
the cost of such work as a guaranty that such repairs 
would be made: Held, that a complaint, in an action 
to recover the 10 per cent. which does not allege that 
plaintiffs kept or caused the street to be kept in repair 
does not state facts sufficient to constitute a cause of 
action.—CITY OF LOUISVILLE V. MULDOON, Ky., 22& 
W. Rep. 847. 

46. CONTRACT OF SALE.—A contract of saleis valid 
though no time of payment is agreed on, the law im- 
plying payment on delivery.—LAMONT V. LA FEVRE, 
Mich., 55 N. W. Rep. 

47. CONTRACTS — Construction. —A contract under 
which plaintiff, a claimant against decedent’s estate, 
was to cut and deliver acertain amount ef timber for 





decedent, atthe mouth ofa designated river, during 
the driving season, provided that the cutting should be 
‘‘under the direction of a sealer” furnished by dece- 
dent: Held, to vestinthe scaler authority merely to 
direct the manner in which the timber should be cut, 
and not to give him the right to stop the cutting when 
he should be of opinion that plaintiff could not get any 
more logs than he had already cut, to the river, in the 
time specified by contract.—-MCGREGOR V. Ross’ Es- 
TaTE, Mich., 55 N. W. Rep. 658. 

48. CONTRACTS — Performance. — Civil Code, § 1489, 
provides that an offer of performance may be made at 
any place within the State ifthe person to whom the 
offer ought to be made, or such person’s residence or 
place of business, cannot, with reasonable diligence, 
be found in the State: Held,in an action to recover 
money due upon a contract to convey land, that a 
sufficient compliance with this section was not shown 
by proof that plaintiff prepared a deed and was ready 
to deliver it; that defendant was a resident of another 
State; and that plaintiff had been told that defendant 
had no residence inthis State. —SAMUEL V. ALLEN, 
Cal., 38 Pac. Rep. 273. 

49. CORPORATION — Bonds— Issue to Stockholders.— 
Bonds issued to stockholders of a corporation will not 
be canceled at suit of another holder merely because 
of no consideration paid by the stockholders, where 
such bonds are not yet due, and no default has been 
made in payment of interest, or any impairment of the 
mortgaged property, and where also the holder does 
not have control ofthe earnings or management of the 
company, or of the money received as a loan.—BIBB V. 
MONTGOMERY IRON WORKS, Ala., 13 South. Rep. 224. 

50. CORPORATION—Minority Stockholders.—A minor- 
ity of stockholders will not be permitted to displace 
corporate authority and control by substituting there- 
for the policy, management, and control of the courts, 
except in plain cases of such fraud and maladminis- 
tration as work manifest oppression and wrong to 
them; and, before calling on the court to take into its 
hands the management of corporate affairs, it must be 
made clearly to appear, not only that such oppression 
and wrong is being done, but that every reasonable 
effort has been made tosecure redress, and prevention 
of further mischief, within the corporation itself.— 
ROMAN V. WOOLFOLK, Ala., 13 South. Rep. 212. 

51. CORPORATION — Mortgage — Foreign Statute. — 
Where a foreign manufacturing corporation removes 
to New Jersey, and executes a chattel and real estate 
mortgage on property within the State to resident 
creditors to secure the payments of debts contracted 
and payable there, which mortgage is valid in New 
Jersey, and under the particular statute of such for- 
eign State under which the corporation was created, 
such mortgage will npt be held invalid because the 
execution thereof was contrary to a general statute of 
such foreign State inhibiting such corporations from 
tranferring their property to stockholders, officers or 
creditors thereof, in contemplation of insolvency. — 
BOEHME V. RALL,N. J., 26 Atl. Rep. 832. 

52. CORPORATION— Calls on Stockholders. —In pro- 
ceedings under Laws 1881, ch. 148, upon an assignment 
by a corporation for the benefit of its creditors, the 
court may make or direct calls upon the unpaid sub- 
scriptions to stock subject to call. Such a call does 
not determine the liability of stockholders, butonly 
makes due and payable whatever they may be liable 
for under a call, so that suit may be brought for it.— 
MINNEHAHA DRIVING-PARK ASS’N V. DICKENS, Minn., 
55 N. W. Rep. 598. 

58. CORPORATIONS —Directors—Stockholders.—W here 
the debts outstanding against a corporation are not in 
excess of its actual capital stock, there is no liability 
to creditors on the part of its directors, whether the 
debts were incurred with their assent or not, under 
Mill. & V. Code, § 1858, providing that, ‘‘if the indebted- 
ness of said company shall at any time exceed the 
capital stock paid in, the directors assenting thereto 
shall] be Individually liable to the creditors for said ex- 
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cess.”—ALBITZUE V. GUADELUPE V. CALOO MIN. Co., 
Tenn., 22S. W. Rep. 739. 

54. CORPORATIONS—Stockholders— Unpaid Subscrip- 
tions.—In an action against a stockholder to recover 
an assessment for unpaid subscriptions, it is no de- 
fense that the liability of certain other stockholders 
on their subscriptions had previously been compro- 
mised by the creditors for less than the amount due, 
when it appears thatthe entire unpaid subscriptions 
of allthe stockholders had to be exhausted in order 
to satisfy the creditors’ claims. —BENNETT V. GLENN, 
U. 8. 0. C. of App., 55 Fed. Rep. 956. 

55. COUNTY WARRANT.—When a county warrant is al- 
lowed by the board of county commissioners of a 
county, and drawn upon a special fund in the hands of 
the county treasurer, who has sufficient money in such 
special fund, not otherwise appropriated, to pay the 
same, itis ordinarily the duty of such treasurer to pay 
such warrant. But if he has reasonable ground to 
question the legality of such warrant, or the power of 
the board to issue the same, he may decline to pay the 
same until the validity of such county warrant is de- 
termined by the judgment of a court of competent ju- 
risdiction.—EVANS V. BRADLEY, 8S. Dak., 55 N. W. Rep. 
721. 

56. CRIMINAL Law—Assault with Intent to Rape.—An 
imeffectual attempt to carnally and unlawfully know 
a female under the age of 18 years, with or without her 
consent, is a punishable offense;and the general stat- 
ute providing for the punishment of attempts to com- 
mit offenses applies to violations of the law relating to 
rape, as amended in 1887.—IN RE LLOYD, Kan., 33 Pac. 
Rep. 307. 

57. CRIMINAL LAW—Bill of Exception.—Where, in a 
criminal case, a defendant is allowed a certain time 
within which to file a bill of exceptions, and he fails to 
file the same within the time allowed, a judge of the 
circuit court, afterthe expiration of such time, and 
during vacation, has no authority to make an order 


extending the time for filing the bill, of exceptions.— 


STATE V. MOSLEY, Mo., 228. W. Rep. 804. 

58. CRIMINAL LAW—Capacity to Commit Crime—Pre- 
sumptions.—Where one charged with crime is above 
the age at which capacity to commit crime is pre- 
‘sumed, his own testimony that he did not know it was 
wrong to do the act constituting the crime will not, in 
the absence of any evidence as to his general mental 


‘capacity, tend to remove the presumption.—STATE V. 


KLUSEMAN, Minn., 55 N. W. Rep. 741. 

59. CRIMINAL LAW—Destroying Public Documents.— 
An indictment which alleges that the commissioner of 
labor statistics willfully and unlawfully mutilated, ob- 
literated, and destroyed circulars issued by him in his 
official capacity, and the answers received by him 
thereto, showing the condition of workingmen, and of 
the various productive industries of the State, which 
papers were filed and deposited by him in his office at 
the State capitol, charges an offense under Pen. Code, 
§ 94, which makesit acrime for any person to willfully 
and unlawfully remove, mutilate, or destroy any rec- 
ord, paper, or other document ‘‘filed or deposited ina 
public office, or with any public officer, by authority of 
law.” Such an indictment cannot be defended on the 
ground that the papers were the private papers of the 
persons sending them to the commissioner, or that the 
information thus communicated was confidentially 
disclosed.—PEOPLE V. PECK, N. Y., 33 N. E. Rep. 347. 

60. CRIMINAL Law— Forgery.—Under an indictment 
charging defendant with unlawfully having in his pos- 
session a forged check, knowing it to be forged, and 
feloniously attempting to passit, it is not essential to 
aconviction to show that he personally affixed the 
forged signature to the check.- STATE V. ALLEN, Mo., 
228. W. Rep. 792. 

61. CRIMINAL LAaw—Forgery.—Under Rev. St. 1889, § 
3653, which declares it to be a forgery to falsely make 
any instrument by which any right of action or prop- 
erty shall be, or purport to be, conveyed or created, 
to which shall be ‘‘aftixed” a fictitious name, or the 





name or pretended name of any person not in exist- 
ence, the indictment must allege that a fictitious name 
or pretended signature of a person not in existence 
was affixed to the instrument, unless the instrument, 
is set forth according toits tenor, showing the fact to 
be that the name of the fictitious person was affixed 
thereto; and an indictment is bad which merely alleges 
that defendant unlawfully and feloniously made and 
forged adeed purporting to be the act of a fictitious 
person.—STATE V. MINTON, Mo., 22S. W. Rep. 808. 

62. CRIMINAL Law—Homicide—Aider and Abettor.— 
A person who becomes involved in a fight with one or 
more antagonists should’ not, upon that ground only, 
be held an aider and abettor of another, who may be 
present, and incited by the struggle to commit an in- 
dependent act of violence that causes the death of the 
antagonist, or one of them, if there were more than 
one.—WOOLWEAVER V. STATE, Ohio, 34 N. E. Rep. 352. 

63. CRIMINAL LAaw— Indictment.—By the provisions 
of section 88, art. 5, of the State constitution it is 
necessary that all prosecutions ‘‘shall be carried on in 
the name and by the authority of the State of South 
Dakota,” but it is not essential that an indictment 
shall contain a recital in terms that the prosecution is 
by the authority of the State. It is sufficient if the 
record shows that the prosecution is so conducted.— 
STATE V. THOMPSON, S. Dak., 55 N. W. Rep. 725. 

64. CRIMINAL LAW—Misconduct of Private Prosecu- 
tor.—Where, on atrial for forgery, it appears that the 
attorney of the company alleged to have been de- 
frauded had been before the grand jury, as a private 
prosecutor, urging the bringing of the indictment, a 
judgment of conviction will be reversed.—WILSON Vv. 
STATE, Miss., 13 South. Rep. 225. 

65. CRIMINAL LAw—Murder — Intoxication as a De- 
fense.— Under a statute establishing degreeg of the 
crime of murder, and providing that willful, deliber- 
ate, and premediated killing shall be murder in the 
first degree, evidence that the accused was intoxi- 
cated at the time of the killing is competent for the 
consideration of the jury upon the question whether 
he was in such a condition of mind as to be capable of 
deliberate premeditation.—STATE Vv. O’NEIL, Kan., 33 
Pac. Rep. 287. 

66. CRIMINAL LAW—Presence During Trial.—It being 
the constitutional right of one accused of crime to be 
present during the trial and to confront the witnesses 
against him, a conviction of murder will be set aside 
where neither the minutes of the clerk nor the record 
shows that the accused was present when the verdict 
was rendered and sentence pronounced against him, 
or that he was asked by the court if he had anything 
to say Why sentence should not be pronounced against 
him.—FRENCH V, STATE, Wis., 55 N. W. Rep. 566. 


67. CRIMINAL PRACTICE—Adultery.—Mansf. Dig. § 1578, 
provides that the commission of adultery by persons 
who are within the degrees within which marriages 
are incestuous is incest: Held, that an indictment 
drawn under this section, charging defendant with 
adultery with his daughter, which does not allege that 
he was married at the time, is bad on general demur- 
rer.—MARTIN V. STATE, Ark., 228. W. Rep. 840. 


68. CRIMINAL PRACTICE—Robbery.—Mansf. Dig. § 1599, 
defining ‘‘robbery”’ as the felonious and violent taking 
of any goods, money, or other valuable thing from the 
person of another by force or intimidation, is but an 
affirmance of the common-law offense of robbery, and 
an indictment must allege the ownership of the prop- 
erty taken.—BOLES V. STATE, Ark., 22S. W. Rep. 887. 

69. CRIMINAL TRIAL—Fining Counsel.—The fact that 
counsel for defendant in a criminal cause was fined in 
the presence of the jury is not a ground for reversal, 
where the fine was the result of an improper remark 
made by counsel to the court.—MILLER vy. STATE, Tex., 
228. W. Rep. 880. 

70. CRIMINAL TRIAL—Misconduct of Jury.—The fact 
that several jurors ina murder cause were separated 
from their fellow jurors during the progress of the 
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trial, and out of the sight of the officer who had 
them incharge, contrary to the orders of the court, is 
not sufficient ground to grant a new trial where 
it does not appear that anything was said to either of 
them concerning the cause, or that they were guilty of 
any misconduct, or that they did any act inconsistent 
with their duties as jurors during the separation.— 
PEOPLE V. BEMMERLY, Cal., 33 Pac. Rep. 263. 

71. CUSTOM AND USAGE—Evidence.—Custom or usage 
may be proved, not only to explain the meaning of 
terms to which is affixed a peculiar and technical 
meaning, but also to supply evidence of the intention 
of the parties regarding matters of which the contract 
itself affords indication, or, it may be, no indication 
at all.—DESTREHAN V. LOUISIANA CYPRESS LUMBER CO., 
La., 13 South. Rep. 230. 

72. DEATH BY WRONGFUL ACT—Damages:—In an ac- 
tion by an administrator for damages for injuries 
causing death, where the father and mother of de- 
ceased are his only next of kin, it is error to instruct 
the jury that in computing damages they should ‘‘as- 
sess a sum of money equal to the amount plaintiff's 
deoedent would most probably have earned during the 
period of his life in which he would probably have 
earned money,” for the reason that it is improbable 
that the parents would have survived deceased, and 
thus become his heirs, and because it cannot be pre- 
sumed that deceased would not have married.—LOUIS- 
VILLE, N. A. & C. Ry. CoO. V. WRIGHT, Ind., 34 N. E. 
Rep. 314. 


73. DEED—Acknowledgment.—Where a deed and the 
acknowledgment are regular on their face, it will not 
impairthe effect of the record that the acknowledg- 
ment was in fact taken before the deed was complete, 
as where the name of the grantee, or description of 
the premises, had not been inserted.— ROUSSAIN V. 
NORTON, Minn., 55 N. W. Rep. 747. 

74. DEED—Delivery in Escrow.—Where the grantor 
executes a deed of his land, and delivers it to another, 
with instructions only to hold without recording until 
his death, and then to deliver it to the grantee, the 
grantor cannot recall the deed, nor alter its provisions, 
and he has no interest in the land, except a life estate. 
—BuRY V. YOUNG, Cal., 33 Pac. Rep. 338. 


75. DEED—Implied Trusts.—No implied trust results 
in favor of the grantor in adeed from a father to his 
son where such deed expresses a valuable considera- 
tion, and contains an habendum clause, and usual 
covenant of whrranty.—BEAVERS V. MCKINLEY, Kan., 
33 Pac. Rep. 359. 

76. DEED—Estate by Entireties.—Where a person is 
named inthe premises of a deed as grantee, without 
words of inheritance, and in the habendum he is again 
named as grantee, together with another person, not 
named inthe premises, with words of inheritance as 
to both, the provisions of the labendum will control, 
and each of the persons will take an estate in fee in 
the land.—MCLEOD V. TARRANT, S. Car., 178. E. Rep. 
773. 

77. DEED—Record—The recording of a deed not en- 
titled to record by reason of defective acknowledg- 
ment does not carry constructive notice of its contents, 
but such defectively acknowledged deed, being good 
between the parties to it, is competent evidence tend- 
ing to show ownership in the grantee, and consequent- 
ly has right to give notice to suit.— BANBURY V. 
SHERIN, S. Dak., 55 N. W. Rep. 723. 

78. DEED—Reservation.—A bydeed conveyed toB a 
lot, parcel of a larger tract, ‘‘reserving the free and 
common use and privilege of the wharf at the westerly 
corner of the lot, to be improved and kept in repair at 
the joint expense of the said parties, their heirs and 
assigns:” Held that, the obligation to improve and 
repair being imposed on heirs and assigns, the right 
reserved must by implication have the same duration 
and transmissible quality.—PERRY V. PENNSYLVANIA R. 
Co., N. J., 26 Atl. Rep. 828. 

79. DIVORCE—Alimony— Injunction — Where a hus- 














band brings an action against his wife to enjoin ajudg- 
ment for alimony rendered in her favor in an action 
by her for divorce a mensa et thoro, and for an absolute 
divorce from her, onthe ground that at the time of 
their marriage she hada husband living, and the court 
properly grants him a divorce on such ground, it is 
error to refuse to enjoin the judgment for alimony.— 
SCURLOCK V. SCURLOCK, Tenn., 22 8. w. Rep. 858. 


80. DIvorcE—Cruelty.—A divorce for extreme cruelty 
will not be granted when the evidence shows that 
defendant, a man of 67 years, refused to occupy the 
bedroom of his wife one week after marriage, out of 
regard to his health, used vile language to her, and of 
her to her relatives, unconnected with any demonstra- 
tions of violence.—DISBOROUGH V. DISBOROUGH, N. J., 
26 Atl. Rep. 852. 


81. DIVORCE—Marriage of Complainant.—Where, after 
obtaining a decree of divorce by default, complainant 
remarries, and defendant has knowledge of that fact, 
to entitle the latter to institute proceedings to vacute 
the decree because of a misnomer of defendant it is 
proper to require notice of such proceedings to be 
given the second wife.—CARLISLE V. CARLISLE, Mich., 
55 N. W. Rep. 673. 


82. ELECTION—Canvass of Votes.—Mandamus will not 
issue to compel a county board of supervisors to 
reconvene and canvass the vote for removal of the 
county seat, where their return to the petition allegeg 
that they have not refused to canvass the votes, but 
propose to make a canvass on a day to which they have 
adjourned.—DOUBLE V. MCQUEEN, Mich., 55 N. W. Rep, 
564. 


83. EMINENT DOMAIN — Railroad Crossings. — Under 
Pub, St. ch. 112, § 128, providing that where a highway 
is laid out across a railroad, all expenses of, and inci 
dent to, constructing and maintaining the way at such 
crossing, shall be borne by the county, city, town, or 
other owner of the way, the railroad company is 
entitled to be compensated for the expenses of erect- 
ing and keeping in repairthe appliances and structures 
required by law at the new crossing. — Boston & A. R. 
Co. Vv. CITY OF CAMBRIDGE, Mass., 84 N. N. Rep. 382. 


84. EQUITY JURISDICTION—Receivers.—W here a court 
of competent jurisdiction has, by the appointment of a 
receiver, assumed the administration of the funds of 
an insolvent benevolent association, it is competent 
for acourt of equity in another State, on a bill filed 
for that purpose by such receiver, to order the trustees 
of the local branch of such association to pay over the 
funds in their hands tothe receiver.—FAILEY vy. TAL- 
BEE, U. 8. C. C. (R. I.), 55 Fed. Rep. 892. 


85. Equiry—Parties — Decree.—B sued R, W, J, and 
others to enforce collection of a debt secured by note, 
mortgage, and other collaterals given by W and J. 
The bill alleged that a firm composed of R and W was 
indebted to B; that the mortgage was given to obtain 
money to pay such indebtedness, and the loan, also, of 
a further sum to J; and that on delivery of such mort- 
gage the indebtedness of the firm to B had been 
canceled. Noother reference was made to any debt of 
the firm, nor was the firm madea party in its firm 
name: Held, that there could be no decree against the 
firm.—CoOoOK V. BOLLING, Ala., 13 South. Rep. 223. 


86. Equiry—Set Off—Judgment.—aA bill in equity wil 
not lie to compel the setting off of two judgments, 
where it appears that defendant had made an assign- 
ment of his judgment against plaintiff prior to the 
recovery of plaintiff's judgment against him.—HOLLY 
v. COOK, Miss., 13 South. Rep. 228. 

87. EVIDENCE—Opinion Evidence as to Intoxication. 
—One who has witnessed a person’s acts, appearance, 
and speech, may express an opinion whether he was 
intoxicated.—-MCKILLOP V. DULUTH ST. Ry. Co., Minn., 
55 N. W. Rep. 739. 

88. EVIDENCE—Record of Deeds.—Under Rev. St. 1889, 
§ 4861, providing that when an original deed is lost, or 
not in the power of a party wishing to use it, a certified 
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copy of the record thereof shall be received in evidence, 
it is not error to admit in evidence a certified copy of 
the record of a deed, where it appears that the party 
offering the same is not a party tothe deed, and that 
he is unable to produce the original.—FRANK V. REUTER, 
Mo., 228. W. Rep. 812. 

89. FEDERAL CourtTs—Practice of State Court.—The 
practice of a State court in opening judgments or de- 
crees by default after the term at which they became 
absolute will not be observed ina suitin equity ina 
federal court, under Rev. St. § 914, which requires the 
practice of the federal courts to conform to that of the 
State courts only in ‘‘civil cases other than equity 
causes.”—AUSTIN V. RILEY, U. 8S. C. C. (Iowa), 55 Fed. 
Rep. 833. 

90. FEDERAL OFFENSE—Eight-hour Law.—To render 
one amenable to the ‘‘eight-hour law” he must be an 
officer or agent of the United States, or a contractor 
or subcontractor whose duty it isto employ, direct, or 
control laborers or mechanics upon some of the pub- 
lic works of the United States, and he must have in- 
tentionally required or permitted such laborers or 
mechanics to work more than eight hours in any 
calendar day.—UNITED STATES V. OLLINGER, U. S. D. C. 
(Ala.), 55 Fed. Rep. 959. 

91. FORCIBLE DETAINER — When Maintainable. — 
Where the purchasers of land buy with knowledge 
that a tenant is in possession, and has a written con- 
tract with the vendor for a lease, they cannot offer to 
execute a lease containing terms not mentioned in the 
contract, but which, they contend, were a part of the 
agreement, and, on the tenant’s refusal to accept such 
lease, maintain an action for forcible detainer, but their 
remedy is to have the contract reformed.—RODERICK 
Vv. SWANSON, Wash., 33 Pac. Rep. 349. 


92. FRAUDULENT CONVEYANCES. — A creditor who 
obtains a transfer to himself of all the property of his 
insolvent debtor, not for the honest purpose of seeure- 
ing payment of a debt, but to aidthe debtor in cover- 
ing up his property and defeating other creditors, 
will not be protected, nor will the transfer be unheld 
by merely showing that his debt was bona fide.—SCHRAM 
v. TAYLOR, Kan., 33 Pac. Rep. 315. 

93. FRAUDULENT CONVEYANCES — Stockholders—In- 
solvent Corporation. — The directors of an insolvent 
corporation, and who are creditors of the same, 
cannot, while they continue in the control of its 
affairs and assets, take any advantage of their position 
to secure preference or advantage for themselves over 
other creditors, but must share ratably with the other 
general creditors ina distribution of the company’s 
assets.—Hays V. CITIZENS’ BANK, Kan., 33 Pac. Rep. 318. 


94. GUARANTY.—Under an agreement to guaranty the 
payment ofa draft for a certain sum, a person will 
not be required to guaranty the payment of a draft for 
an amount equal to such sum and the interest thereon 
up to the date the draft is payable.—TANSEY V. PETER- 
SON, lowa, 55 N. W. Rep. 577. 


95. GUARANTY—Collection of Notes. — Defendant sold 
plaintiffs a stock of goods and certain notes and 
accounts, giving a guaranty that a certain amount 
should be realized thereon, which was less than the 
face of the accounts, the contract providing that 
plaintiffs should ‘‘use due negligence in their collec- 
tions:” Held, that the contract was a guaranty of each 
individual account, requiring resort to legal process to 
collect each before recourse on the guarantor, and 
that no showing of diligence was sufficient which did 
not include proof that the accounts had been put in 
judgment, and execution taken out, and returned 
unsatisfied.—CLARK V. KELLOGG, Mich., 65 N. W. Rep. 
667. 

%. HIGHWAYS—Dedication.—In trespass against the 
officers ofa city, where it appears that defendants 
entered on the land and improved it for a public 
street, it is proper to admit evidence of a common-law 
dedication of the land asa street.—GAMBLE V. PETTY- 
JOHN, Mo., 228. W. Rep. 783. 





97. Highways — Dedication. — Defendant, for the 
purpose of changing the course of a highway, opened a 
road through his land, fenced it on both sides, allowed 
itto be used by the public, and to be worked and 
controlled by the public authorities: Held, that the 
road was dedicated to the public. — MCKENZIE v. GIL- 
MORE, Cal., 33 Pac. Rep. 262. 

98. HOMESTEAD—Conveyance.—A married man deeded 
land, including his homestead, to a son; the considera- 
tion being money, and an agreement for life support 
of himself and wife. The wife, however, did not sign: 
Held, that the deed was, after full performanee by the 
son, enforceable, notwithstanding the declaration in 
Rev. St. § 2203, that no mortgage or other alienation of 
a homestead should be valid without the signature of 
the wife.—WHITMORE V. Hay, Wis., 55 N. W. Rep. 708. 

99. HUSBAND AND WIFE. — Where a wife engages in 
business, employing her husband as agent and man- 
ager, the latter’s creditors are not entitled to receive 
payment of their claims out of the property accumu- 
lated, beyond the present needs of his family, by his 
skill and industry in conducting the business.—MAYERS 
v. KaIsER, Wis., 55 N. W. Rep. 688. . 


100. INJUNCTION BOND — Damages.—A bond given to 
an incorporated reservoir company for whatever 
damage might be awarded through issue of an injune- 
tion against the distribution of water by the company 
does not include damage to individual stockholders 
for loss of crops, unless the company, through some 
valid contract made antecedently, may be obliged to 
make good the loss.—EATON V. LARIMER & WELD RES- 
ERVOIR Co., Colo., 33 Pac. Rep. 278. 


101. INJUNCTION—Extension of Lease.—Complainants 
leased a stable, with an agreement for renewal on 
giving written notice to that effect on or before a fixed 
date, and, in a bill to enjoin a lease by defendants toa 
third party, alleged a waiver of notice: Held that, the 
waiver not being proven, and complainants not alleg- 
ing that they did not give the notice because misled or 
in reliance on the waiver, the injunction will be denied. 
—KETCHUM V. SANDT, N. J., 26 Atl. Rep. 863. 


102. INJUNCTION — Obstruction of Street.—An injunc- 
tion to restrain defendants from depositing material 
to be used in the construction of a sewer on any por- 
tion of a’ street which has been dedicated, but not 
publicly accepted, brought by the abutting owner on 
the west side of the street, whose deed gives him title 
to one-half of the street, and an easement in the other 
half, will be denied, as to the east half, where the 
complainant will have an unobstructed use of 19 feet on 
the west half of the street, and the entrance to his 
land is on another street. — O’ROURKE Vv. CITY OF 
ORANGE, N. J., 26 Atl. Rep. 858. 

103. INSOLVENCY LAWS—Public Policy—Preferences.— 
The insolvent laws of Colorado are of a purely volun- 
tary character, and the requirement that all assign- 
ments made shall be forthe benefit of all creditors, 
alike, does not compel creditors to participate in the 
benefits of an assignment, or to relinquish any of the 
ordinary remedies for the collection of their debts 
when a debtor is insolvent or in failing circumstances. 
Hence there is nothing in the policy of the law to pre- 
vent a non-resident creditor of a failing Colorado cor- 
poration from attaching lands thereof which are sit- 
uated in the State of his residence.—SCHINDELHOLZ V. 
CULLUM, U. 8. C. C. of App., 55 Fed. Rep. 885. 

104. INSOLVENCY — Preferences — Mortgages.—W here 
one loans money to an insolvent under a verbal prom- 
ise that a mortgage will at a future time be executed to 
secure the same, and the mortgage is afterwards exe- 
cuted, such mortgage enures tothe benefit of all the 
creditors of the mortgagor, under Gen. St. 1888, ch. 44, 
art. 2, §1, providing that all mortgages made in con- 
templation of insolvency, and with a design to prefer a 
creditor, shall enure to the benefit of all the creditors 
of the mortgagor, unless given to secure a debt created 
simultaneously with such mortgage.—DARNELL V. 
LEWIS, Ky., 228. W. Rep. 843. 
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105. INSURANCE—Action on Policy.—In an action on a 
policy of insurance the evidence showed that, though 
plaintiff swore falsely as to the quantity and value of 
the goods in making out his proofs of loss, they ex- 
ceeded in value the amount ofthe insurance: Held, 
that error could not be predicated on an instruction that 
‘no false swearing in making proof of loss will avoid 
the policy, unless the evidence satisfies the jury that 
the plaintiff knowingly and willfully swore falsely as 
to some material fact, and that the burden of proof is 
onthe defendant to show the willful intent.”—PHOE- 
NIX INS. CO. V. SUMMERFIELD, Miss., 13 South. Rep. 
253. 

106, INSURANCE—Policy.—In an action upon an in- 
surance policy to recover damages caused by fire to 
insured household furniture and wearing apparel in 
actual use, it Was not error to instruct the jury that of 
the property destroyed they should, if possible, find 
the fair market value; otherwise, that they should find 
the fair value from the evidence, and that such value 
was not what a junk shop or a second-hand dealer 
would give for them, or what they would bring under 
extraordinary circumstances, or at a forced sale.—SUN 
FIRE OFFICE OF LONDON Vv. AYREST, Neb., 55 N. W. 
Rep. 635. 

107. INSURANCE—Waiver or Conditions.—A fire in- 
surance policy on a house on lease land was made in 
the name of the leasee, with a provision that loss, if 
any, under same, should be payable to another person, 
as his interest might appear. The lessee surrendered 
the property tothe owner, andthe person to whom 
the loss was made payable notified the agent of the in- 
surance company of thesurrender by the lessee, and 
was informed by the agent that nochange in the policy 
was necessary because of the same: Held, that the 
insurance company thereby waived a provision in the 
policy that the same should be void if, without the 
consent of the company indorsed thereon, there should 
be any change in the title of possession of the prop- 
erty.—WEST COAST LUMBER CO. vy. STATE INV. & INS. 
Co., Cal., 38 Pac. Rep. 258. 

108. JUDGE—Disqualification.—A land agent who is in 
partnership with an attorney under an agreement to 
pool their earnings, and divide them equally, is dis- 
qualified from acting as justice of the peace in an ac- 
tion wherein his partner is attorney for one of the 
parties.—FRANCO-TEXAN LAND CO. Vv. HOWE, Tex., 22 
S. W. Rep. 766. 


109. JUDGMENT—Action—Assignee.—In an action on 
a judgment, by an assignee thereof, the defendant 
may set off an indebtedness ofthe assignor, the orig- 
inal judgment creditor, to him, existing at the time of 
the assignment.—WAY V. COLYER, Minn., 55 N. W. Rep. 
744. 


110. JUDGMENT — Action to Enjoin.—Where, without 
fraud on plaintiff’s part, a defendant permits judgment 
to go against him by reason of his misapprehension of 
the amount claimed by the former, caused by his own 
negligence, he cannot maintain an action to enjoin the 
enforcement of the judgment on showing that he has a 
meritoriou’s defense to a part of the claim for which it 
was rendered, and tendering judgment for the balance. 
—SHAPPEY V. HODGE, Ala., 13 South. Rep. 256. 


lll. JUDGMENT — Collateral Attack.—Missouri cases 
upon the collateral attack of justices’ judgments, for 
want of jurisdiction of defendant, reviewed.—LEONARD 
v. SPARKS, Mo., 22S. W. Rep. 899. 

112, JUDGMENT — Collateral Attack—Injunction.—Un- 
der Rey. St. 1881, § 1148, which provides for restraining 
proceedings on a final judgment, the judgment of a 
justice of the peace will not be enjoined, on collateral 
attack, on the ground that the justice tried the case by 
a jury of 12, instead of 6, as the judgment was not void 
for that reason.—RHODES-BURFORD FURNITURE CoO. V. 
MATTOX, Ind., 34 N. E. Rep. 326. 

113. JUDGMENT — Lien—Abstract.—An abstract of a 
judgment which shows the amount of a judgment, its 
date of entry, and the rate of interest it bears, and 












that the full amount is unpaid, states the correct 
amount due thereon at the date of the abstract, as it 
only requires a calculation of interest to ascertain 
such amount, and therefore, when recorded, creates a 
lien on the judgment debtor’s land.—P. J. WILLIs & 
BRO. V. SOMMERVILLE, Tex., 228. W. Rep. 781. 


114. JUDGMENT — Lien — Lands in Another County — 
Where a creditor has judgments in one county against 
persons who have an interest in lands in another 
county, and knows of the pendency of a suit to parti- 
tion such lands, and he does not intervene in such suit 
or record his judgment in the latter county till after a 
sale of the land is confirmed, and does not give the 
purchaser actual notice of his judgments before the 
purchase money is paid, he cannot subject the land to 
the payment of such judgments.—LOGAN’s ADM’R V. 
PANNILL, Va., 178. E. Rep. 744. 


115. JUDGMENT LIEN—Priority.—A judgment creditor, 
whose judgment has been duly docketed, and who has 
brought suit to enforce the lien on the judgment debt- 
or’s land, is entitled to priority over a grantee of the 
judgment debtor claiming under a deed not recorded 
until after the commencement of the suit, and after the 
expiration of 20 months from its execution and ac- 
knowledgment; since such a deed is void, under Code, 
§ 2465, as to creditors whose rights have attached be- 
fore it was recorded.—ROBINSON v. COMMERCIAL & 
FARMERS’ BANK, Va., 178. E. Rep. 739. 


116. JUDGMENT — Supersedeas — Injunction.—Under 
Civil Code, § 752, defining a supersedeas as a written or- 
der commanding the appellee and all others to stay 
proceedings on the judgment or order, the entire force 
ofa judgment dissolving an injunction is rendered 
temporarily nugatory by the execution and service of 
the supersedeas, the injunction is left where it was be- 
fore the rendition of the suspended judgment, and the 
appellee is guilty of contempt if he disregards it.— 
ELIZABETHTOWN, L. & B.S. R. CO. V. ASHLAND & C. Ry. 
Co., Ky., 22 8. W. Rep. 855. 


117. LANDLORD AND TENANT—Alteration of Premises. 
—Plaintiff occupied, as lessee, the basement of a build- 
ing. The floor above was occupied by defendant bank, 
which had become owner of the building. In one cor- 
ner of the basement claimed by plaintiff was a vault, 
built by defendant. A mandatory injunction requir- 
ing defendant to remove the vault would have left 
unsupported a vault in the room above, and have com- 
pelled defendant to find some other place of deposit 
while the work was being done. The cost of removal 
would have been about $8,500. Plaintiff, who was a 
mason and builder, leased the premises merely for a 
store room, paying $15 per month. His lease hada 
year and ahalf torun: Held,that defendant might, 
on restoring the remainder of plaintiff's premises, and 
giving him an equivalent or larger space in another 
part of the basement, retain the space occupied.— 
LYNCH V. UNION INSTITUTION FOR SAVINGS, Mass., 34 N. 
E. Rep. 364. 

118. LANDLORD AND TENANT--Assignment of Lease.— 
A surrender ofa lease by operation of law may arise 
from any condition of facts, voluntarily assumed, in- 
compatible with the existence of therelation of land- 
lord and tenant between the parties; as, for instance, 
when anew tenant has, by agreement with the land- 
lord, been substituted and accepted in place of the 
old.—BOWEN V. HASKELL, Minn., 55N. W. Rep. 629. 


119. LIBEL.—A petition for libel alleging the publica- 
tion of a statement by a railroad to consignors that 
certain goods shipped by them remained undelivered 
because consignees were unable to pay the freight, 
that such language was calculated to injure, and that 
it was false and malicious, states a cause of action.— 
CAMPBELL V. BOSTICK, Tex., 228. W. Rep. 828. 


120. LIBEL — Mercantile Agencies.—A petition for 
libel against a mercantile agency, alleging in a general 
way the publication of plaintiff asa dishonest man, 
who refused to pay debts, and characterizing such 
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publications, which were made exhibits, as false and 
malicious, and uttered for the purpose of injuring 
plaintiff, is good on general demurrer.—BROWN Vv. 
DvuRHAM, Tex., 22S. W. Rep. 868. 


121. LIFE INSURANCE — Application.—An applicant 
for insurance stipulated that his answers and state- 
ments should be taken as warranties, and the certifi- 
cate of insurance contained a clause that it should be 
null and void if any of the statements inthe applica- 
tion were false. The applicant falsely stated in his 
application that he had never had piles: Held, that 
there could be no recovery on the certificate, although 
his death did not result from the piles, and although 
he was ignorant that he had them.—BAUMGART V. MOD- 
ERN WOODMEN, Wis., 55 N. W. Rep. 713. 


122. LIMITATION OF ACTION — Acknowledgment.— 
After a debt had been barred by the statute of limita- 
tions, the debtor wrote on the account: ‘‘Dec. 1, 1888, 
will pay on this bill such amount asIcan:” Held, 
that this was not an unqualified acknowledgment, 
from which a promise to pay may be inferred, and 
that, the debtor being unable to pay on the day named, 
the creditor could not recover, since he can claim only 
what the promise gave him.—BOYNTON V. MOULTON, 
Mass., 34 N. E. Rep. 361. 


123. LIMITATION OF ACTIONS—Dismissal. —Where an 
action, Which has been commenced in due time, is 
dismissed by the plaintiff after the time limited for the 
commencement of such action has expired anew action 
forthe same cause, thereafter commenced, is barred, 
though commenced within one year after the dismissal 
ofthe former action. Such dismissal is not a failure 
in the action, within the purview of section 4991, Rev. 
St.—SIEGFRIED V. NEW YORK, L. E.& W. R. Co., Ohio, 
34.N. E. Rep. 331. 


124. LIMITATION OF ACTION — Foreign Judgment.— 
A foreign judgment, when sued on here, is subject to 
our statute of limitations, being barred by the lapse of 
six years.—SUMMERSIDE BANK V. RAMSEY, N. J.,26 Atl. 
Rep. 837. 

125. MALICIOUS PROSECUTION OF CIVIL ACTION.—An 
action will lie for malicious prosecution of a civil ac- 
tion.—O’NEILL V. JOHNSON, Minn., 55 N. W. Rep. 601. 


126. MANDAMUS—Dismissal.—While relator in manda- 
mus cannot, as a strict matterof right, dismiss the ac- 
tion after final submission, still the court will dismiss 
the proceeding when it is of importance and it is de- 
sirable that plaintiff's case be fully presented.—STATE 
Vv. RALL, Kan., 33 Pac. Rep. 299. 


127. MARRIAGE—Mental Capacity.—In a suit by the 
husband, through his guardian, to annula marriage 
onthe ground of mental incapacity on his part, the 
evidence showed that he was of weak intellect, but 
until 35 years of age was permitted to take care of him- 
self, and control his own property; that he preserved 
his estate, had a good memory, and manifested con- 
siderable shrewdness in business; that he seemed to 
have a proper conception of the marriage cermony, 
and to understand the responsibilities attached to the 
marital relations: Held, that the evidence does not 
justify an annulment of the marriage, though com- 
plainant was soon thereafter adjudged a lunatic, and 
confined in an asylum.—KERN V. KERN, N. J., 26 Atl. 
Rep. 837. 


128. MARRIED WOMAN—Mortgage to School Fund.— 
Where a married woman borrows money of the school 
fund, and gives a mortgage on her separate property, 
and complies with all the statutory requirements 
necessary to procure such loan, she cannot, in an ac- 
tion by the State to foreclose the mortgage, set up as 
a defense the fact that the county auditor, by whom, 
under the law, the loan was made, applied the money 
to the payment of her husband’s debts, for part of 
which such auditor was surety.—LLOYD Vv. MORGAN 
Counry, Ind., 34 N. E. Rep. 310. 


129. MARRIED WOMAN— Mortgage to School Fund.— 
Where a married woman borrows money of the school 





fund to pay her husband’s debts, and gives a mortgage 
on her separate property, and makes oath that she is 
the legal owner of the property mortgaged, and that 
there is ‘‘no incumbrance or better claim, either in 
law, or equity, that she knows of or believes, on or to 
said land,” and complies with all the statutory re- 
quirements, she isestopped from denying the validity 
of the mortgage, though the county auditor, by whom, 
under the law, the loan is made, knows atthe time 
that it is for the husband’s benefit, and that part of the 
money is to be applied on a note of the latter on which 
such auditor is surety.—DAVEE V. STATE, Ind., 34N. 
E. Rep. 308. : 

130. MARRIED WoOMAN—Serarate Estate.— A married 
woman having an equitable separate estate in land can 
dispose of the corpus thereof only with the concur- 
rence of her husband, as prescribed by statute, unless 
the instrument creating the estate otherwise provides; 
and a deed of trust executed on such a separate estate 
by a married woman and her trustee, without her hus- 
band joining therein, is void.—TAYLOR V. CUSSEN, Va., 
178. E. Rep. 721. . 

131, MARRIED WOMAN—Suretyship. — A married wo- 
man is liable on a note signed by her as surety 
for her husband, although she does not charge her 
separate estate with the payment thereof.—COLONIAL 
& U. S. MoRTG. Co. V. STEVENS, N. Dak., 55 N. W. Rep. 
578. 


132. MASTER AND SERVANT — Action for Wages.— 
Where plaintiff was employed by defendant for an in- 
definite time through the latter’s manager, and con- 
tinued his service after the manager himself assumed 
coutrol of the work, as principal, defendant Is liable 
for his wages if plaintiff had no notice of the change in 
the employment. — TOUSIGNANT v. SHAFER IRON CO., 
Mich., 55 N. W. Rep. 681. ~ 


133. MASTER AND SERVANT—Contributory Negligence. 
—Where the chief duty of an employee was to feeda 
mill, and an incidental duty embraced the cleaning up 
around it of material scattered in the process of feed- 
ing, it was incumbeut upon him to look at the ma- 
chine and observe every plain and constantly visible 
characteristic in its construction and working which 
rendered the necessary cleaning up dangerous. If, 
after working all day, he undertook to clean up at 
night, the omission of the employer to supply proper 
light for the occasion would not excuse the employee 
for exposing himself to unseen and unknown danger in 
the dark, which he ought to have discovered, had he 
made proper use of daylight.— STUBBS Vv. ATLANTA 
COTTON -SEED OIL MILLS, Ga., 17S. E. Rep. 746. 


134. MASTER AND SERVANT — Injury to Minor Em- 
ployee.—It is the duty of a master to notify a minor 
servant of the ordinary risks and dangers of his em- 
ployment, which the former knows, or which a mas- 
ter of ordinary prudence and intelligence would, un- 
der like circumstance, know, the minor does not un- 
derstand or appreciate and to instruct him how to 
avoid thein.—BOAN MANUF’G OO. Vv. ERICKSON, U. 
S. C. C. of App., 55 Fed. Rep. 943. 


135. MECHANIC’s LIEN — Attachment.— Unter Mill & 
V. Code, § 2747, providing that mechanics’ liens shall 
be enforced by attachment either in law or equity, or 
by judgment and execution at law, to be levied on the 
property on which the lien is, an attachment must is- 
sue and be levied upon the property in order to pre- 
serve or enforce such lien. — DOLLMAN Vv. COLLIER, 
Tenn., 228. W. Rep. 741. 

136. MECHANIC’S LIEN—Priority to Mortgage.—A per- 
son commencing to furnish material for, or commenc- 
ingto labor on,an improvement on real estate must 
at the time take notice of the interest and title in the 
premises of the person with whom he contracted, as 
shown by the public records, as his lien for labor and 
material, aside from the improvement itself attaches 
only to such interest.—HENRY & COATSWORTH CO. V. 
BonpD, Neb., 55 N. W. Rep. 643. 

187. MECHANIC’S LIENS.—A lien for labor performed 
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under an entire contract between the laborers and a 
contractor for the erection of a building is not de- 
feated by the fact that the laborers were prevented 
from completing their contract by the insolvency of 
the contractor, and his failure to pay them as he 
agreed.— PIERCE V. CABOT, Mass., 34 N. E. Rep. 362. 

138. MECHANIC’S LIENS.—In Arkansas, a contract with 
the owner of the ground on which a building or other 
improvement is constructed is essential to the estab- 
lishment of a mechanic’s lien in favor of a subcon- 
tractor: Held, in an action to enforce a subcon- 
tractor’s lien, that where the only allusion in the com- 
plaint to a contract with the owner was contained in 
the words, “who had contracted with his codefend- 
ants to construct said building,” the complaint was in- 
definite, but that the defect could not be taken ad- 
vantage of by demurrer, but only by motionto make 
more definite and certain.—MCFADDEN V. STARK, Ark., 
22S. W. Rep. 884. 


139. MECHANIC’S LIENS— Notice to Owner. — Under 
Pub. St. ch. 191, §3, which requires notice to be given 
the owner of a building of the furnishing of material 
under a contract with the contractor before a lien in 
favor of the material-man can attach, the notice must 
be given before any of the materials are furnished un- 
der the contract; and, if some are furnished before, 
and some after, the giving of the notice, the material- 
manis not entitled to a lien, since the statute pro- 
vides for no apportionment. — FRENCH V. HUSSEY, 
Mass., 34. N. E. Rep. 362. 


140. MORTGAGE BY MARRIED WOMAN. — A mortgage 
given by a wife, alone, to secure the debt of her hus- 
band, on lend which they owned as tenants in com- 
mon isvoid. The fact that the debt was for neces- 
saries furnished to the husband—an insane person— 
does not render the mortgage valid.—NAYLOR y. 
MINOCK, Mich., 55 N. W. Rep. 664. 


141. MORTGAGE—Foreclosure.—The fact that the con- 
sideration for the assignment of a mortgage was a 
gaming debt owed the assignee by the assignor is no 
defense to an action by the assignee against the mort- 
gagor for the foreclosure of the mortgage.—REED V. 
BonpD, Mich., 55 N. W. Rep. 619. 


142. MORTGAGE ON SHIP—Priority.—Where a second 
mortgagee of a vessel seized her for foreclosure, but 
surrendered possession to the mortgagor for specific 
trips on assignment to him of the earnings of such 
trips, he is entitled to the net earnings of the vessel 
on such trips as against a third mortgagee without 
notice of the assignment, who seized her after her sur- 
render by the former, and before any freight was 
earned, though the last seizure was made with the as- 
sent of the first mortgagee, whose mortgage was past 
due when the other mortgagees were executed.— KIMm- 
BALL V. FARMERS’ AND MECHANICS’ NAT. Bank, N. Y., 
34 N. E. Rep. 337. 


1438. MORTGAGE—Priority.—On foreclosure of a mort- 
gage securing several notes payable at different times, 
and held by different persons, the proceeds of sale will 
be applied to the payment of the notes in the order in 
which, by their terms, they are payable, though the 
mortgage provides that, on failure to pay any of the 
notes at maturity, all shall become payable.—HORN Vv. 
BENNETT, Ind., 34 N. E. Rep. 321. 


144. MORTGAGE— Subrogation. — Defendant, a finan- 
cial agent, made a loan on certain property, and then 
resold the note and mortgage. As the interest became 
due he advanced the money, in order to maintain his 
credit with his customer. This was done with the 
knowledge and consent of the mortgagor, but not at 
his request: Held, that defendant was not entitled to 
be subrogated to the rights of the holder of the notes, 
so as to require ajunior incumbrancer to refund such 
interest in order to redeem.—GRADY V. O’REILLY, Mo., 
228. W. Rep. 798. 


145. MORTGAGES — Counsel Fees.—A mortgage pro- 
vided that out of the money arising from a sale there 








might be retained the principal and interest, together 
with costs of sale and foreelosure, including counsel 
fees at so much per cent. on the amount found by the 
decree: Held, that in case of payment after suit, but 
before decree, the mortgagee was not entitled to re- 
cover fees.—LAMMON V. AUSTIN, Wash., 33 Pac. Rep. 
355. 

146. MORTGAGES—Redemption—Execution.—The pur- 
chaser of land on execution, having the right to re- 
deem from a prior mortgage by the debtor, ona sale 
under the mortgage is entitled to the proceeds of the 
sale in excess of the mortgage debt.—TROY V. May, 
Ala., 13 South. Rep. 263. 

147. MUNICIPAL BOND—Estoppel.—Municipal corpora- 
tions are estopped, as against bona fide holders of mu- 
nicipal bonds, from setting up asa defense to an ac- 
tion thereon that all the preliminary steps necessary 
to authorize the issue of the bonds were not taken, 
when the officers who have charge of the issue of such 
bonds are especially or impliedly authorized to deter- 
mine whether all the conditions precedent to the issue 
of valid bonds have been complied with, and recite in 
the bonds so issued that they have been complied with. 
— COLER V. DWIGHT SCHOOL TP., N. Dak., 55 N. W. 
Rep. 587. 


148. MUNICIPAL CORPORATION — Incorporation — Quo 
Warranto.—After 12 years from the organization ofa 
city, and continued recognition of its existence by the 
courts and the State during that‘ time, quo warranto 
proceedings cannot be instituted by the State to oust 
the municipality and its officers of their franchises 
because of irregularity in its organization, the State 
having been guilty of laches in waiting so long.—STaTE 
Vv. TOWN OF WESTPORT, Mo., 22S. W. Rep. 888. 


149. MUNICIPAL CORPORATION—Payment on Void Con- 
tract.—Where the officers of a municipal corporation 
pay out its money upon a contract which the corpora- 
tion has no power to make, the payment is not an act 
of the corporation, and it may recover the money 
paid.—CITY OF CHASKA V. HEDMAN, Minn., 55 N. W. 
Rep. 737. 


150. MUNICIPAL CORPORATION—Public Improvements. 
—Act March 8, 1889, provides that before making cer- 
tain improvements the council of acity, or board of 
trustees should declare, by resolution, the necessity 
thereof, and give 10 days’ notice of the time and place 
where property owners could object thereto: Held 
that, in the absence of notice, the council had no 
jurisdiction over the person of the owner, or the 
property affected, as far as an assessment was con- 
cerned, and an assessment levied without such notice 
is void, and may be attacked in a proceeding by the 
contractor forthe improvement to enforce his lien.— 
KIPHART V. PITTSBURGH, C.,C. & ST. L. Ry. Co., Ind., 
34. N. E. Rep. 875. 


151. MUNICIPAL CORPORATIONS—Bonds.—Under a city 
charter authorizing an extension of the bonded debt 
of the city on a vote of two-thirds ofthe tax-paying 
citizens voting at the election, it is not necessary that 
two-thirds of all the tax-payers of the city should vote 
in favor ofthe proposition.—DaY Vv. CITY OF AUSTIN, 
Tex., 22S. W. Rep. 757. 


152. MUNICIPAL CORPORATIONS—Contracts by City.— 
A city council cannot delegate its power to sell city 
property to a committee.—BEAL V. CITY OF ROANOKE, 
Va., 178. E. Rep. 738. 


153. MUNICIPAL CORPORATIONS — Election of City 
Officers.—A city council, when organized for the trial 
of a contested election over a city office, is a tribunal 
exercising judicial functions, and a petition in error 
will lie from its decisions to the district court.—BLaND 
Vv. JACKSON, Kan., 88 Pac. Rep. 295. 


154. MUNICIPAL CORPORATIONS—Forfeiture of Charter 
—Officers.—After a town had been incorporated under 
Code 1876, §§ 1763-1802, as amended by Acts 1879 and 1881, 
a reincorporation was attempted because of the sup- 
posed forfeiture of the charter by non-user, which 
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reincorporation, however, was abortive, the charter 
not having been in fact forfeited. Under the supposed 
new incorporation an election was held by the sheriff 
for an intendant and councilman, and the persons 
elected assumed and performed the official functions. 
When their terms ended they ordered the election of 
their successors: Held, that the persons elected on 
the order of the sheriff were de facto officers, and that 
their successors, elected on their order, were de jure 
incumbents of de jure offices, their titles being derived 
from the first charter.—BUTLER V. WALKER, Ala., 13 
South. Rep. 261. 

155. MUNICIPAL CORPORATIONS — Negligence of Fire- 
man.—aA city is not liable for the negligence of a fireman 
engaged in the line of duty.—Lawson Vv. CITY OF SEAT- 
TLE, Wash., 33 Pac. Rep. 347. 

156. MUNICIPAL CORPORATIONS — Ordinance Opening 
Street.—An ordinance to condemn land and open a 
street need not describe the proposed street minutely 
or accurately, but may refer to a plat; and, if there be 
a variance between the courses and distances set forth 
in the ordinance and those in the plat, the latter will 
govern.—BURK V. MAYOR, ETC., Md., 26 Atl. Rep. 868. 

157. MUNICIPAL CORPORATIONS — Personal Injuries— 
Ice.—Where, in an action against a city for personal 
injuries caused by slipping down on the ice on a high- 
way, it appears that from natural causes, without fault 
upon the part of the city, the ice formed from the 
snow which fell in the highway, the direction of a 
verdict for defendant was proper. — KANNENBERG V. 
CITY OF ALPENA, Mich., 55 N. W. Rep. 614. 


158. MUNICIPAL CORPORATIONS — Sidewalk Assess- 
ments.—A city ordinance made the expense of con- 
structing sidewalks a lien on abutting property, 
provided for sale of the propery inthe same manner 
as for other taxes, and declared that nothing contained 
therein should deprive the city of any right which it 
may have to collect said assessments ‘‘by instituting 
suits in its corporate name in any court having juris- 
diction thereof:” Held, that such city could not 
maintain an action simply to have abutting property 
sold to satisfy such lien.—CITY OF BONHAM V. PRESTON, 
Tex., 228. W. Rep. 756. 


159. MUNICIPAL CORPORATIONS — Surface Water.—An 
action for damages caused by the collection of surface 
water on plaintiff's land, whichis discharged from a 
ditch and drains within the city of St. Louis, cannot 
be maintained against such city where it appears that 
the nuisance was originally created and subsequently 
extended by the county of St. Louis while the territory 
in which such ditch and drains are located were a part 
of such county.—RYCHLICKI V. CiTy OF ST. LOUIS, Mo., 
228. W. Rep. 908. 


160. NEGLIGENCE—Action for Injury.—An injury that 
is the natural and probable consequence of an act of 
negligence is actionable.—CHICAGO, ST. P., M. & O. Ry. 
Co. v. ELLIOTT, U.S. C. C. of App., 55 Fed. Rep. 949. 


161. NEGLIGENCE — Contributory Negligence. — The 
fact that plaintiff passed under a scaffold erected over 
the sidewalk, on which defendant was engaged with 
tools and materials repairing a building,;is not negli- 
gence contributing to his injury from achisel dropping 
on him.—DIXON V. PLUNS, Cal., 33 Pac. Rep. 268. 

162. NEGLIGENCE — Death of Child. — In an action 
against a street-railroad company for alleged negli- 
gence causing the death of plaintiff's infant child, who 
had gotten on defendant’s car without permission, 
plaintiff testified that he had warned the child tc keep 
off the cars, and had punished him on finding that he 
did geton the cars, but there was no evidence that 
plaintiff explained the danger to the child: Held, that 
it was error to charge that, if ‘‘the boy knew what his 
father meant when he warned him not to goon the 
cars, then he was not entitled tothe same degree of 
care as an innocent child who goes upon a car without 
warning.” — MCCAHILL Vv. DETROIT CITY RaILway, 
Mich., 56 N. W. Rep. 668. 

168. NEGLIGENCE—Discharge of Fireworks.—One who 





seeks to recover for personal injuries unintentionally 
inflicted in the lawful disharge of fireworks at a cele- 
bration has the burden throughout of proving negli 
gence.—DOWELL V. GUTHRIE, Mo., 22S. W. Rep. 893. 


164, NEGLIGENCE — Encroaching on Street. — Where 
plaintiff allows his horse to run at large within the 
corporate limits of a city in violation of an ordinance 
of the city, he cannot recover for injuries to the horse, 
caused by a fence of defendant which encroaches on 
the street.—GALVESTON LAND & IMP. CO. v. PRACKER, 
Tex., 22S. W. Rep. 830. 


165. NEGOTIABLE INSTRUMENT — Note of Married 
Woman—Consideration. — The moral obligation of a 
married woman to pay for material ordered for her 
without previous authority, but which is accepted and 
used in a house on her separate estate, constitutes 
sufficient consideration for a note. — FERGUSON y. 
Harris, S. Car., 178. E. Rep. 782. 


166. NEGOTIABLE INSTRUMENT—Note — Transfer after 
Maturity.—A person who takes notes after maturity 
takes subject to all the equities in the hands of the 
party from whom he received them; and where defend- 
ant has taken after maturity notes as security fora 
debt due from plaintiff's husband, which notes were 
indorsed by plaintiff to her husband, plaintiff is not 
estopped from showing that they were transferred for 
collection only, and that she had never received any- 
thing for them.—HUDDLESTON Vv. KEMPNER, Tex., 22S. 
W. Rep. 871. 


167. NEGOTIABLE INSTRUMENTS—Demand and Protest. 
—Laws 1887, ch. 289, §1, provides that each Saturday 
afternoon is a holiday, and that demand of acceptance 
or payment of commerial paper not paid before noon 
of that day may be made, and notice of protest given, 
on the next succeeding secularday: Held that, where 
asight draft received in New York on Friday was pre- 
sented to the drawee Saturday forenoon, and at his 
request was again presented on Monday, when it was 
protested for non-payment, and notice mailed to the 
drawers, the payees were not guilty of laches, and the 
drawers were liable on the draft.—SYLVESTER Vv. CRO- 
HAN, N. Y., 34.N. E. Rep. 278. 


168. NEGOTIABLE INSTRUMENTS — Indorser— Present- 
ment.—A notary public exercises sufficient diligence to 
hold an indorser on a note by proceeding to the in- 
dorser’s office at 5:30 P. M. on the day the note falls 
due, to demand payment, and, on finding the office 
closed, by carrying the note tothe indorser’s residence, 
which was also closed.—WARING V. BETTS, Va., 178. 
E. Rep. 739. 


169. NUISANCE— Dangerous Premises — Contributory 
Negligence.—Plaintiff went on defendant’s premises to 
purchase and haul away a load of shavings. The pile 
from which he was to get his load was 40 feet high, 
with a steep face, partially undermined, and was top- 
heavy with ice. He knew its condition, and in load- 
ing his wagon negligently undermined it, causing it to 
fallupon him: Held that, though defendant owed to 
plaintiff the duty to exercise reasonable care to keep 
his premises in reasonably safe condition for the use 
of plaintiff in transacting his business, plaintiff was 
barred from a recovery by his contributory negligence. 
—O’DONNELL V. PATTON, Mo., 228. W. Rep. 903. 


170. NUISANCE — Obstructing Navigable Stream.—A 
nuisance, such as an unreasonable and unnecessary 
obstruction of a navigable stream, may be public in its 
general effect upon the public, and at the same time 
private as to those individuals who suffer a special! and 
particular damage therefrom, distinct and apart from 
the common injury.—PAGE V. MILLE Lacs LUMBER CO., 
Minn.,55N. W. Rep. 608. 


171. NUISANCES—Use of Streets—License by City.—St. 
Louis City Charter, art. 3, § 26, giving such city power 
‘*to regulate the use of streets,’’ does pot authorize it 
to enact an ordinance for the licensing of spaces ona 
street in front of business houses for produce dealers’ 
stands, such a use of the street being unlawful, anda 
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nuisance tothe abutting owners and to the public.— 
SCHOPP V. CITY OF ST. LOUIS, Mo., 22S. W. Rep. 898. 


172. PARTITION—Limitation. —Where cotenants own 
land, but neither hold possession adversely to the 
others, the statute of limitations does not run against 
the right of either to partition, though they might have 
enforced that right at any time after the date when 
they became tenants in common. — WILMORE V. 
STETLER, Ind., 34 N. E. Rep. 357. 

173, PARTITION—Partnership Property.— Under Rev. 
St. §§ 7134, 7185, requiring every person interested in 
partition to be made a party, and their names, rights, 
and title stated as far ascan be; and section 7137, al- 
lowing any person having an interest to appear and be 
made a party on his own motion,—it is sufficient if the 
petition state merely that a party claims some inter- 
est, the nature of which is to plaintiff unknown, and 
which the party himself is left to specifically assert.— 
THOMPSON V. HOLDEN, Mo., 228, W. Rep. 905. 


174. PARTNERSHIP.—The entering into of a joint con- 
tract by two persons for the construction of a house 
on the land of another, and the joint reaping of the 
benefits and profits therefrom, constitute them part- 
ners as to such undertaking; and one of them is liable 
for lumber ordered by the other, and used in the con- 
struction of the house, though he may not have known 
of this fact.—-MCDONALD V. MCLEOD, Colo., 33 Pac. Rep. 
285. 

175. PARTNERSHIP—Action against Firm—Abatement. 
—Where, in an action against a partnership, the only 
member of the firm served with process dies pending 
suit, the action can be continued against the surviving 
partner without making the heirs of the deceased 
partner parties, no judgment being asked against his 
estate.—DAVIS V. SCHAFFNER, Tex., 22 S. W. Rep. 822. 


176. PARTNERSHIP— Mortgage of Firm Property.—One 
partner may execute a chattel mortgage in the firm 
name for the purpose of securing or paying firm debts. 
—ROBARDS V. WATERMAN, Mich., 55 N. W. Rep. 662. 


177. PARTNERSHIP— Parol Evidence.— A partnership 
may be formed by parol for the purpose of buying, 
improving, and selling a particular piece of real es- 
tate.—FOUNTAIN V. MENARD, Minn., 55 N. W. Rep. 601. 


178. PARTNERSHIP —Surviving Partners— Estoppel.— 
Upon the dissolution of a partnership firm by the death 
of one of its members the surviving partners may 
carry on the same line of business at the same place as 
was transacted the firm business, without liability to 
account to the legal representative of the deceased 
partner for the good-will of said firm, in the absence of 
their own agreement to the contrary.—LOBECK Vv. LEE, 
Neb., 55 N. W. Rep. 650. 


179. PARTNERSHIPS — Insolvency. — Code, § 2874, pro- 
viding that no sale of the property of a limited part- 
nership, or of any interest therein, shall be valid if 
made by the partnership, or by any partner, at a time 
when he or it has not sufficient property to pay debts, 
for the purpose of preferring creditors, etc., does not 
affect a bona fide purchaser, living in a distant State, 
who takes property standing in the name of the part- 
ner, without knowledge of any partnership, or that 
the assets of a partnership have been employed in 
buying or improving it.—STATE BANK OF VIRGINIA V. 
BLANCHARD, Va., 178. EK. Rep. 742. 


180. PLEDGE—Limitation of Actions.—Where stock in 
acorporation is pledged toa bank to secure an exist- 
ing debt, and also future advances made to a firm or 
firms in which the owner of the stock is a partner, and 
such advances are in fact made in the course of busi- 
ness for anumber of years, the pledge constitutes a 
continuing pledge, and the possession of the pledgee 
will not become adverse, so as to set the statute of 
limitations running, or to render laches imputable to 
the pledgor, until such time as by some positive act or 
declaration the pledgee repudiates the trust, and 


claims to hold in his own right.—GILMER V. BILLINGS, 
U.S.C. C. (Ala.), 55 Fed. Rep. 775. 








181. PRINCIPAL AND AGENT.— To make a principal 
liable for an unauthorized act of his agent the appar - 
ent authorjty must be relied on in good faith, and in 
the exercise of reasonable prudence.—RaIL v. CITY 
NaT. BANK OF FT. WORTH, Tex., 228. W. Rep. 865. 


182, PRINCIPAL AND AGENT—Instructions.—In an ac- 
tion to foreclose a trust deed given to secure a note, 
where it appeared that the debtor had paid the note 
to W as plaintiff's agent, who had possession of the 
deed and note, and after payment discharged the same, 
on the question whether W was in fact agent for 
plaintiff, evidence that W had acted as agent for 
plaintiff in making other loans is admissible.—TEXAs 
LAND & LOAN CO. V. WATSON, Tex., 22 8S. W. Rep. 873. 


183. QUIETING TITLE—Easement.—An action to de- 
termine plaintiff's right to the use of the waters ofa 
spring on defendant’s land, and to maintain pipes for 
the enjoyment of such use is an action to quiet title to 
realty, within the meaning of Const art. 6, § 5, requir- 
ing such actions to be brought in the county in which 
the land is situated.—PacIFIC YACHT CLUB V. SAUSA- 
LITO Bay WATER Co., Cal., 38 Pac. Rep. 322. 


184. QUIETING TITLE—Equitable Relief.—In an action 
by an owner of land to quiet his title, and for equitable 
relief, other than that provided in section 5% of the 
Civil Code, it is not necessary to allege or prove act- 
ual possession of the land by the plaintiff. The aver- 
ments of the petition herein examined, and it is held 
that the plaintiff presents a case for equitable relief 
independent of that provided in Civil Code, § 594.— 
WESTBROOK V. SCHMAUS, Kan., 33 Pac. Rep. 306. 


185. QUIETING TITLE—Trial by Jury.—In an action by 
Code Civil Proc. § 738, authorizing an action against 
one claiming an interest in real property adversely to 
plaintiff, forthe purpose of determining such adverse 
claim, defendant is not entitled to atrial by jury, when 
the only issue is whether defendant is entitled to a 
specific performance of a contract for the purchase of 
the land, made by plaintiff's grantor.—CROCKER V. 
CARPENTER, Cal., 33 Pac. Rep. 271. 





186. QUO WARRANTO AGAINST CORPORATION— Illegal 
Franchise.—The mere fact that a street railway com- 
pany, whose existence is limited to 30 years, is oper- 
ating under a grant of the ‘‘exclusive and perpetual” 
right to construct and operate its road in a street, is 
not an exercise of ‘‘any franchise or privilege not con- 
ferred upon it by law,” within the meaning of How St. 
§ 8646, subd. 5, providing that in such case an informa- 
tion in the nature of a quo warranto may be filed by the 
attorney general against any corporate body.—AT- 
TORNEY GENERAL V. DETROIT SUBURBAN Ry. Co., Mich., 
55 N. W. Rep. 562. 


187. RAILROAD AID BONDS.—Where bonds issued by a 
town in aid of a railroad company provided that the 
town should pay the principal to such company on 
adate specified, with 10 per cent. interest, payable an- 
nually on a certain date, on the delivery of the coupons 
severally thereto annexed, interest was payable there- 
on both before and after maturity, though no coupons 
were issued for interest to accrue after the maturity of 
the bonds.— PEOPLE V. GETZENDANER, IIl., 34 N. E. 
Rep. 297. 

188. RAILROAD COMPANY — Crossings — Contributory 
Negligence.—Held, that one attempting to cross a rail- 
road track at a street crossing without looking to see 
if there is danger, when there is nothing to prevent 
his looking, and when, by looking, he must have dis- 
covered the danger in time to avert it, is guilty of 
negligence.—MAGNER V. TUESDALE, Minn., 55 N. W. 
Rep. 607. 


189. RAILROAD COMPANY — Injuries — Evidence.— 
Where, in an action by a brakeman against a railroad 
company for injuries received in going between cars to 
couple them, it appears that a rule of defendant’s road 
prohibited its employees to go between cars to couple, 
and that plaintiff entered into an express stipulation 
with defendant to abide by such rule, evidence is in 
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admissible to show that there was a custom on defend- 
ant’s road for brakemen, when they found it impossible 
to make a coupling with astick from the outside, to 
go in between the cars for that purpose, after having 
first signaled the engineer to stop the train.—RICH- 
MOND & D. R. CO. V. HISSONG, Ala., 13 South. Rep. 209. 


190. RAILROAD COMPANY—Obstructions.—An action 
was brought by alot owner to recover damages from a 
railroad company for obstructing the alley at the rear 
of his lot, and preventing passage to and from the 
same. It is not necessary that a portion of the lot 
should actually have been taken by the railroad com- 
pany in order to entitle the owner to damages for the 
obstruction; but, if access to and egress from the prop- 
erty have been cut off from the construction of a rail- 
road, the owner suffers a peculiar and special injury, 
for which he is entitled to compensation.—LEAVEN- 
WORTH, N. &S. Ry. CO. V. CURTAN, Kan., 33 Pac. Rep. 
297. 

191. RAILROAD COMPANY — Street Railways — Manda- 
mus.—The performance ofthe duties whicha street 
railway company owes to the public to operate its 
lines in accordance with the provisions of a city ordi- 
nance under which its road was constructed may be 
enforced by mandamus.—CITY OF POTWIN PLACE V. To- 
PEKA Ry. Co., Kan., 33 Pac. Rep. 309. 


192. RAILROAD COMPANIES — Consolidation.—Under 
Acts 1890, ch. 553, authorizing two railroad companies, 
whose tracks form a continuous line, to consolidate on 
such terms as may be agreed upon, the consolidated 
company is liable for the death of a servant of an orig- 
inal company, where such company was liable there- 
for before the consolidation.—STaTE V. BALTIMORE & 
L. R. Co., Md., 26 Atl. Rep. 865. 


198. RAILROAD COMPANIES — Crossings—Contributory 
Negligence.—No action will lie forthe death of a per- 
son who, after standing near a railroad crossing, at- 
tempts to cross, and is run over by a train which there 
was nothing to prevent her seeing or hearing if she 
had looked and listened, as she should have done, 
even though the employees in charge of the train 
were negligent.—HOGAN’sS ADM’RV. TYLER, Va., 17S. 
E. Rep. 723. 


194. RAILROAD COMPANIES—Injuries to Stock.—Where 
cattle are damaged while in transit, by the negligence 
ofa railroad company, and the owner retains them 
after they reach their destination until the real dam- 
age is ascertained, he should be restricted, in his re- 
covery against the company, to the actual loss he sus- 
tained, and not be allowed to recover what erroneously 
appeared to be the damage when the cattle first 
reached such destination.—GULF, C. & 8. F. Ry. Co. v. 
GODAIR, Tex., 22S. W. Rep. 777. 


195. REAL ESTATE AGENT—Commissions.—An agree- 
ment between the owner of land, and another person, 
whereby, in consideration of a sum paid to the owner, 
he gives such person the option of purchasing the land 
ata stated price, within a certain time, isnot sncha 
sale of the land as will entitle a real estate broker em- 
ployed to sell the land, and who introduced such per- 
son to the owner, to his commissions.—DWYER V. Ra- 
BORNE, Wash., 33 Pac. Rep. 350. 


196. RECEIVERS — Liabilities — Attorneys’ Fees.—A 
trust company, which has been compelled to come 
into courtin orderto collect from the receiver of a 
railroad company certain rentals justly due, cannot 
claim compensation for the services of its solicitors in 
procuring the order for payment, when such services 
were entirely for its own benefit, and not for the pur- 
pose of saving or adding to the fund which is to be dis- 
tributed to the creditors in general.—CKNTRAL TRUST 
CO. OF NEW YORK V. VALLEY Ry. Co., U. 8.C.C. (Ohio), 
55 Fed. Rep. 903. 


197. RELEASE—Rescission for Fraud.—A release of all 
claims for personal injuries will not be set aside, on 
the grounds of fraud and mistake, where it appears 
that plaintiff, after the injuries, was kept for six 





months ina hospital at defendant’s expense; that 
while there he signed the release, which three witnes- 
ses testify was read and explained to him,—though he 
testifies that hethought he was signingsome hospital 
regulation; that the paper he signed was not theone 
read to him; and also that he never askedor knew 
who was paying his hospital expenses.—PEDERSON v, 
SEATTLE CONSOLIDATED ST. Ry. CO., Wash., 33 Pac, 
Rep. 351. 


198. REMOVAL OF CAUSES—Limitation.—A cause was 
remanded to a State court because of the failure of the 
petition for removal to show the requisite jurisdic- 
tional facts, after which further proceedings were had 
in the State court, and more than six months after the 
expiration of the time in which a'removal might orig- 
inally have been had, an amended petition was filed, 
and an order for removal made: Held, that the 
amended petition did not relate back to the filing of 
the original petition soas to bring the application 
within the limitation, and that an order to remand 
must be granted.—BRIGHAM V. C. C. THOMPSON LUM- 
BER Co., U.S. C. C. (Wis.), 55 Fed. Rep. 881. 


199. REPLEVIN—Bond of Defendant.—A bond executed 
by one of several defendants in replevin, who alone 
has possession of the property, in order that he may 
retain possession, as required by Code, § 2717, is sufti- 
cient, without the other defendants joining therein, 
since only the possession of the defendant who re- 
tained the possession can be disturbed by the execu- 
tion of the process.—RICH V. LOWENTHAL, Ala., 13 
South. Rep. 220. 


200. REPLEVIN—Who may Maintain.—A lessee of per- 
sonal property sought to be taken to satisfy a tax 
against the lessor may maintain replevin against the 
officer seizing such property.—WHITTAKER V. FULLER, 
Mich., 55 N. W. Rep. 612. 


201. SALE—Action for Price—Evidence.—Where, in an 
action for the price of a wheel, the issue is whether or 
not defendant accepted the wheel after taking it on 
trial, evidence is competent, as showing an acceptance, 
that defendant gave plaintiff a note for the price and 
several times renewed such note, even though, on giv- 
ing the first note, defendant reserved the question of 
acceptance for further consideration.—VALLEY IRon- 
WORKS MANUF’G CO. V. GRAND RAPIDS FLOURING-MILL 
Co., Wis., 55 N. W. Rep. 693. 


202. SALE BY CORPORATION — Stockholders.—Stock- 
holders of a corporation cannot sue in their own nuine 
to recover for goods sold by the corporation.—CUTSHAW 
v. FarGO, Ind., 34 N. E. Rep. 376. 


203. SALE—Cash on Delivery.—Though the giving of a 
worthless check by a purchaser on a saie of chattels is 
not payment, and does not operate to transfer thetitle, 
where the terms of sale are cash on delivery, yet the 
delivery ofa bill of lading by the seller tothe pur- 
chaser, which is made negotiable by Rey. St. § 745, is 
such laches onthe part of the seller as will stop him 
froin claiming the chattels, or their proceeds, from an 
innocent subvendee of the purchaser, without notice 
of the terms ofsale; but no such estoppel will arise if 
the subvendee had actual notice of the terms of saie, 
and the non-payment of the purchase money.—JOHN- 
SON-BRINKHAM CO. V. CENTRAL BANK OF KANSAS CITY, 
Mo., 22 8. W. Rep. 813. 

204. SALE — Conditional Sales—When Title Passes.— 
Where the buyer is by the contract bound to do any- 
thing as a condition, either precedent or concurrent, 
on which the passing of the property depends, the 
property willnot pass untilthe condition be fulfilled, 
even though the goods may have been actually de- 
livered into the possession of the buyer.—STANDARD 
IMPLEMENT CO. V. PARLIN & ORENDORFFP, CO., Kan., 33 
Pac. Rep. 360, 

205. SaLE — Implied Warranty.—Where plaintiff pur- 
chases a bull of defendants for breeding purposes, to 
the knowledge of defendant, paying full price therefor, 


and there was no misrepresentation or fraud, and no- 
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express warranty,and the bull proves impotent, no 
warranty can be implied.—MCQUAID V. Ross, Wis., 55 
N. W. Rep. 705. 


206. SALE ON APPROVAL — Action for Price.—When 
goods are manufactured or sold and delivered subject 
to the approval of the purchaser, it is incumbent upon 
him, unless he approves, to express disapproval with- 
in a reasonable time, or within the time limited by the 
contract; andthe absence of such expression is suffi- 
cient evidence of approval, or at least of a waiver of 
the right to insist upon approval asa condition prec- 
edent to a recovery by the seller.—COLUMBIA ROL- 
LING-MILL CO. V. BECKETT FOUNDRY & MACH. CO.,N. 
J., 26 Atl. Rep. 888. 


207. SALE—Option to Purchase.—In a letter to plaint- 
iff, defendant and another agreed to take 2,000 shares 
of stock of a specified corporation, subscribed by the 
former, and granted him “the privilege of calling for 
allor any part of said 2,000 shares, at any time during 
the next two years from the date of this letter, at $30 
per share.”’ Within the two years, plaintiff told de- 
fendant he wanted the stock: Held, thatthe written 
offer to plaintiff, and the latter’s statement to defend- 
ant, constituted an agreement to sell and buy, contain- 
ing concurrent conditions, mutually dependent on 
each other.—HANSON V. SLAVEN, Cal., 33 Pac. Rep. 266. 


208. SALE — Power of Agent to Warrant.—An agent 
authorized to sell binders for another has power to 
warrant that the binders will do as good work as any 
other machine in the market. — CANHAN v. PIANO 
MANUF’G Co., N. Dak., 55 N. W. Rep. 583. 


209. SALE— Rescission — Fraud. — A sale of mining 
property will be rescinded where complainant pur- 
chased relying on the representations of defendant as 
to its quality, which were false, and defendantfrom 
his personal experience could have known whether 
they were true, and complainant could not have as- 
certained from the examination he was able to make 
wiether they were true or not.— BURROWS Vv. WENE, 
N. J., 26 Atl. Rep. 890. 


210. SALE—Rescission— Warranty. — Before the pur- 
chaser after a sale can recover back the purchase price, 
on the theory of breach of warranty and rescission, he 
must fully perform all conditions precedent on his 
part to be performed according to the terms of the 
warranty. On sale of a harvester, the contract of war- 
ranty provided that the purchaser should give written 
notice of defects, not oniy to the agent from whom the 
machine was received, but also to the company at its 
headquarters. No notice to the company was given: 
Held, under the evidence that there was no waiver of 
this requirement, and that therefore plaintiff could 
not recover back the purchase price on breach of war- 
ranty, although the machine was returned by him.— 
FAHEY V. ESTERLEY HARVESTING MACH. Co.,N. Dak., 
55 N. W. Rep. 580. 


211. SALE—What Constitutes.—Where the purchaser 
ofa threshing machine at the time of the delivery of 
the machine gives the seller his note for the purchase 
price, and mortgages on the machine and other prop- 
erty to secure the note, containing covenants to pay 
the deficiency, should there be one, on their foreclos- 
ure, such sale is an absolute one, with a mortgage 
back, even though the note provided that the title 
was to remain in the seller until payment was made,— 
C. AULTMAN & Co. v. SILHA, Wis., 55 N. W. Rep. 711. 


212. SHIPPING—Emigrant Passengers.—Under the act 
of congress of August 2, 1882, prohibiting the carrying 
of ‘‘emigrant passengers” from any port or place in a 
foreign country, excepts ports and places ‘‘in foreign 
territory contiguous to the United States,” unless the 
spaces and accommodations therein mentioned be pro- 
vided. Vancouver’s island, B. C., is territory contigu- 
ous to the United States, and the transportation of 
passengers therefrom to Astoria, Oregon, is within the 





exception.—THE DANUBE, U. S. D. C. (Oreg.), 55 Fed. 
Rep. 993, 


213. SPECIFIC PERFORMANCE — Contract. — Where de- 
fendant, who holds asecret legal title to land, induces 
others, by false representations as to the title, to ac- 
cept a deed thereof, jointly with himself, from a third 
person, whom the other grantees believe has an inter- 
est therein by inheritance from his grantor, such false 
representations will be given contractual effect, and 
defendant will be bound, as by a promise which equity 
will enforce, to make good the title to the other 
grantees.—CENTER V. WEED, N. Y., 34 N. E. Rep. 294. 


214. TAXATION—Collection.— Where a person against 
whom a tax is assessed makes a pretended sale of per- 
sonal property for the express purpose of preventing 
a levy for the tax, retains possession of the property, 
and receives no consideration for the sale, and the 
vendee takes the bill of sale in order to assistin de- 
feating the collection of the tax, the officer charged 
with the collection of the tax can levy on the property 
notwithstanding such sale.—GRAY V. FINN, Mich., 565, 
N. W. Rep. 615. 


215. TAXATION—Collection— Judgment.—A decree for 
the sale of land, in an action under Elliott’s Supp. § 
2147, providing for the enforcement of liens for taxes 
on lands unsold by the county auditor for want of bid- 
ders cannot be attacked collaterally by one who be- 
fore the action had purchased the same land for taxes, 
but had not received his deed, on the ground that he 
was not made a party thereto.—MCCANN Vv. JEAN, Ind., 
84N. E. Rep. 316. 


216. TAXATION— Injunction. — Injunction cannot be 
maintained to restrain the collection of taxes justly 
chargeable against the plaintiff, merely because of er- 
rors and irregularities in the proceedings of the as- 
sessor.—KANSAS MuT. LIFE ASS’N V. HILL, Kan., 338 
Pac. Rep. 300. 


217. TAXATION OF CORPORATIONS — Capital.— Where 
the entire capital of a domestic corporation is invested, 
in patent rights, and it grants the right to use such 
patents to other corporations, some of which are 
formed within, and some without, this State, and in 
consideration of such grants it receives and holds in 
this State stocks of the latter corporations, and the 
dividends thereon, the capital of such domestic cor- 
poration, to the extent of the stock of the foreign cor- 
porations held by it, is not ‘‘employed within this. 
State,’ so asto make it taxable under Laws 1880, ch. 
542, and acts amendatory thereof.—PEOPLE Vv. CAMP- 
BELL, N. Y., 34 N. E. Rep. 370. 


218, TAXATION—Validity.—The fact that a tax book is. 
bound and certified in two volumes, instead of one, 
does not affect the validity of a tax, even conceding 
that the revenue act intends but one volume.—THOMAS 
v. CHAPIN, Mo., 22S. W. Rep. 785. 


219. TAX LIEN. — Failure to comply with Rev. St. 
1889, § 7669, providing that the county court shall ex- 
amine the list of lands on which taxes are delinquent, 
and shall cause a corrected list to be filed in the office 
of the clerk of said court, will not impair thelien of 
the State for taxes arising from a valid levy and as- 
sessinent, or defeat the right to enforce that lien.— 
STATE V. HUTCHINSON, Mo., 22S. W. Rep. 785. 


220. TrIaL—Challenge to Juror.—In order to make a 
refusal to sustain a challenge toa juror for cause avail- 
able for the reversal of the judgment, the ground of 
the challenge must be specified at the time, and it is 
not sufficient to declare generally that a party objects 
to juror “for cause.’—STATE V. BILES, Wash., 33 Pac. 
Rep. 347. 


221. TRIAL—Evidence.—In civil actions it is sufficient 
if the evidence, on the whole, agrees with and supports 
the hypothesis which it is addaced to prove, and it is 
the duty of the jury to decide according to the reason- 
able probability of the truth.—LILLSTROM V. NORTHERN 
Pac, R. Co., Minn., 55 N. W. Rep. 624. 
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222. TRIAL — Misconduct of Jury.—Where the jury 
agree that each shall write out the sum he thinks 
plaintiff is entitled to recover, and then divide the ag- 
gregate of such sums by 12, and that the quotient shall 
be the amount of the verdict, such verdict is deter- 
mined by chance, within the meaning of Code Civil 
Proc. § 657, subd. 2, providing that such misconduct of 
the jury may be shown by the affidavit of any of the 
jurors.—WIENBURG V. SOMPS, Cal., 33 Pac. Rep. 341. 


223. TRIAL—Motion to Amend Verdict.—The testimony 
of jurors is admissible to prove that by mere inadvert- 
ence their foreman misstated in open court the verdict 
upon which they had agreed, and if the mistake be in- 
dubitably established it will be corrected.—PETERS V. 
FoGarty;, N. J., 26 Atl. Rep. 855. 


224. TRust—Implied Trust.—Interveners’ petition al- 
leged that all testator’s property except $300, to be in- 
vested in land for his sons, A, T, and C, was left to his 
widow for life, remainder over to interveners, his 
daughters; that A took possession ofthe estate ; that he 
purchaséd land for himself with the money bequeathed 
him, paid Ta sum in satisfaction of his bequest; that 
with money of the estate he purchased an 80-acre tract 
and also a 50-acre tract, the former purchase being in 
compliance with the bequest to C; that C died before 
attaining majority; that the purchase ofthe 50-acre 
tract was without the knowledge and consent of inter- 
veners: Held, not to state facts sufficient to establish 
in interveners’ favor an implied trust in the 50 and 80 
acre tracts mentioned.—JACKSON Vv. LANDERS, Ind., 34 
N. E. Rep. 323. 


225. TRIAL—Jury—Waiver.—The journal entry recited 
that, “the cause coming on for trial, came thereupon 
the parties and their attorneys, and neither party de- 
manded or waived the interposition of a jury, but 
without objection submitted the cause to the court 
upon the pleadings, evidence, and argument of coun- 
sel:” Held, that the journal shows that the trial by 
jury was waived, within the meaning of Rev. St. § 5204, 
subd. 3, providing thatsuch waiver may be, by ‘‘oral 
consent in open court, entered on the journal.”’— 
BONEWITZ V. BONEWITZ, Ohio, 34 N. E. Rep. 382. 


226. TRUsTS—Precatory Devise.—A devise to H “pro- 
vided that whenthe said H sells or disposes of said 
realty she may pay toA orher guardian, out ofthe 
proceeds of said sale, the sum of $1,000,” is sufficient to 
create a trust in favor of A.—HASKETT V. ALEXANDER, 
Ind., 34 N. E. Rep. 325. 

227. TRUsT — Resulting Trust—Husband and Wife.— 
When a married woman’s father buys land for her, and 
pays therefor, and her husband, by collusion with 
other persons, procures the title to be conveyed to 
him instead of to his wife, a resulting trust arises in 
her favor as against her husband’s creditors.—STEA- 
GALL V. STEAGALL, Va., 178. E. Rep. 756. 


228. UNLAWFUL DETAINER—Appeal.—The provisions 
in Gen. St. 1878, ch. 84, as amended by Gen. Laws 1881, 
Ex. Sess., ch. 9 (the forcible entry and unlawful de- 
tainer act), thatin actions for recovery of real prop- 
erty held under a written lease after the expiration of 
the time specified in the lease, restitution of the prem- 
ises shall be made notwithstanding an appeal, have no 
application to actions originally brought in the district 
court.—STATE V. DISTRICT CoURT, Minn., 55 N. W. Rep. 
630. 


229. VENDOR AND VENDEE—Condemnation Proceed- 
ings.—The vendee in an executory contract for the sale 
of land which is taken in condemnation proceedings is 
entitled to compensation for his interest therein, 
though he isin default under the contract, where the 
vendor is still willing to comply with the contract not- 
withstanding the default.—ODELL v. GULF, C.& 8. F. 
Ry. Co., Tex., 228. W. Rep. 821. 


230. VENDOR’S LIEN — Foreclosure. — In an action by 
an administrator to foreclose a vendor’s lien on land 
conveyed by plaintiff's intestate to defendant, a son- 
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in-law of the intestate, defendant’s evidence was that 
the consideration of the conveyance, in addition toa 
cash payment made at the time of the purchase, was 
that defendant should support the intestate during her 
life-time; that the notes for the balance of the price 
were given to protect the intestate in case she did not 
live amicably with defendant; that the intestate lived 
with defendant until her decease, and that during her 
life-time she did not ask for the payment of either the 
principal or the interest on the notes: Held, that a 
decree dismissing the bill was properly entered.—Hus- 
TON V. WALDRON, Mich., 55N. W. Rep. 610. 


231. WATER RIGHTS — Percolation. —In an action to 
enjoin diminution of plaintiff’s water supply froma 
sunken stream, due to the construction of a dam, and 
the sinking of wells, the fact that the dam was so deep 
as to retain the subterranean water, and that the water 
taken by defendant would, by natural drainage, have 
reached plaintiff's premises, can be shown.—MCCLEL- 
LAN V. HURDLE, Colo., 33 Pac. Rep. 280. 


232. WILL—Legacies.—The will of testator, who owned 
both personal and real property, provided that “instead 
of giving an equal share to all the children, I only will 
P and H $500 each, if there is that for them whenI and 
my wife get done with the property, and then, if there 
is anything left after paying P and H $500 each, the 
remainder I will to G, my son:” Held, that it was 
testator’s intent to charge such legacies on the land.— 
HOGAN V. KAVANAUGH, N. Y., 34 N. E. Rep. 292. 


233. WILL—Precatory Trust.—A devise of all testator’s 
land to his wife, ‘‘to have to hold in fee-simple,’”’ was 
followed by an expression of trust and confidence that 
the wife would provide by last will for equitable dis- 
tribution amnong their children, with a furthur provis- 
ion that ‘‘this expression of trust and confidence is not 
to be interpreted as limiting her right of ownership or 
power of distribution: Held, that the wife took an 
estate in fee-simple.—TABOR v. TABOR, Wis , 55N. W. 
Rep. 702. 


234. WILL—Testamentary Powers.—Testator devised 
certain land to his wife so long as she should live, but 
without privilege to sell. After her death the land 
was to be sold, and proceeds divided between ason 
and daughter. In case, however, the wife and said 
son and daughter should agree together upon a sale, 
then the wife might selland divide the proceeds ac- 
cording to above conditions: Held, that the wife, or 
wife and daughter alone, could not sell without the 
son.—GOEBEL V. THIEME, Wis., 65 N. W. Rep. 706. 


235. WILLS—Life Estates.—A will provided that speci- 
fied sums should be invested, in the discretion of the 
trustees, andthe income thereof paid to certain per- 
sons for life, and that until such investments were 
made the beneficiaries should be paid stated sums 
annually, which sums were about the equivalent of 6 
per cent. upon the amounts directed to be invested: 
Held, that under the will the beneficiaries were entitled 
to these annuities until the investments were made, 
without any deduction for a deficiency in the general 
income of the estate.—COMSTOCK v. HERRON, U.S.C. 
C. of App., 55 Fed. Rep. 803. 


236. WITNESS—Transactions with Decedents —Under 
section 5260, Comp. Laws, a party to an action is pro- 
hibited from testifying to a conversation with plaint- 
iff’s intestate, notwithstanding the fact thatan agent 
of the decedent was present at the time the conversa- 
tion took place.—HUTCHINSON V. CLEARY, N. Dak., 55 
N. W. Rep. 729. 
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